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THE DOMESTIC CONSTITUTION.--CRIM. CON. \ :'/ . 

EvBRY observant man must have noticed the intimate connection 6X7' 
isting between the laws and the morals of a people. Where religion 
and a pure morality are seen to exert their distinctive influence, we 
may look for a corresponding religious and moral character in the con- 
stitution and laws of the State. This we see in every nation. The 
laws of England are a true index to the religion and morality of the 
realm — so of France — and so of this country. Who that has ever 
made himself familiar with the institutions and laws of the early set- 
tlers of this country, has failed to discover in them the features of 
their religion and morality. The Puritan fathers were distinguished 
for their firmness in the support of a high-toned morality, and for 
their conscientiousness in the discharge of the duties of religion in its 
purity and simplicity ; and hence their rigorous enactments for the 
preservation of the public morals, and punisnment of oSenders against 
their provisions. Without exception, it is beli<)ved to be true, that the 
constitution and laws of a State, the world over, reflect more or less 
the moral and reli^ous character of the people. Bad morals beget 
bad laws, and bad laws produce bad morals; and why should it be oth- 
erwise ? Who make the laws of the State and give shape and direc- 
tion to its institutions ? In this country, at least, the i)eople through 
their representatives in legislature. It is, therefore, in accordance 
with the laws of the human mind, that the impress of a people's mo- 
ral and religious character should be manifest in the policy of their 
laws, and the features of their government. 

No system of laws can be valuable, which in its operation fails to 
secure a healtful action in the body politic. Much depends* on a 
prompt and judicious administration of the laws. However just and 
equitable these may be, and however conformable in their re(]^uisi- 
tions to strict morsaity they may be, if they are suffered to remam in 
the statute book, a dead letter, it cannot be that evil will not be the 
consequence. Penalties to punish violations of the law, never execu- 
ted, always invite transgression. 

The administration of the laws will always be easy or difficult, 
just in proportion to the degree of strictness or looseness of the public 
morals ; and hence it is easy to see, that when the laws that are made 
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to preserve the public morals are oever enforced, the true cause lies 
in the laxity of that upright feeling which is the foundation of all good 
laws, and the principal agtjnt'jortheir enforcement. 

At the present day, of-pnjs "thing there can be no question — that for 
some reason, those law? tf^bich bear most directly on the preservation 
of the good order aa<J tnprals of the people, are enforced, if at all, with 
little energy and ^eM reluctance. There are laws in our statute 
book against, a niVubitude of things declared to be offences, and which 
are universally acknowledged by the virtuous to be contra banos 
fnore*— an4*it is* well known how far these statutes are obeyed. How- 
far theyjCTili'Subserve their object — the good manners and morals of 
the peopfe— while left to slumber on in the midnight darkness of the 
tiipe&J'^nd whilst violators of their most salutary provisions are per- 
B^tie^ to stalk boldly throughout all the varied circles of society — 
'^^ leave the enlightened and virtuous part of the community to judge. 
Besides, should it happen that, notwithstanding the pulse of the pub- 
lic morals beats so feebly, a spasmodic action of the constituted au- 
thority should for a moment embolden a judge, and nerve him 
up to sentence an offender, yet it is a historical fact that such offen- 
ders cannot be punished in the manner prescribed by the laws, be- 
cause the arm ot Executive clemency interposes, and palsies at a 
blow the whole strength of the Law ! Old Koman, lend us thy lan- 
guage— our vernacular is too tame for the occasion — O tempera! O 
mores ! 

The family constitution and the domestic relations, are the founda- 
tions on which rest our social and civil institutions. This constitu- 
tion is ordained and established by our Creator to be of perpetual 
obligation. It is in harmony with all his other laws, and the diversified 
obligations and duties which have their origin in the relations of Ato- 
hand and wifCf and parent and child. For the support of this funda* 
mental law and the integrity of these relations, are added the high 
sanctions of religion. The voice of nature and of God, alike utter 
the language of the seventh commandment. 

Elementary writers on law have not failed to perceive and ac- 
knowledge the paramount importance of the domestic relations, and 
that the primary and most important of these, is that of husband and 
wife. It has its foundation in nature, and is the only lawful relation 
by which Providence has permitted the continuance of the human race. 
In every age it has a propitious influence on the moral improvement 
and happiness of mankind. It is one of the chief foundations of social 
order. We may justly place to the credit of the institution of marriage, 
a great share of the blessings which flow from refinement of manners, 
the education of children, the sense of justice, and the cultivation of the 
Uberal arts. [^Kenfs Com., Lee. 26.] Scarcely less important and in- 
teresting is the relation of parent and child, than that of husband and 
wife. Here is the fountain whence flow the feelings of parental love 
and filial afiection. According to the language of Lord Coke, it is 
** nature^s profession to assist, maintain, and condole the child»" A 
fathet^s house is alwayd open to his children. The best feelingd of 
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our nature establish and consecrate this asylum. Under the thou- 
sand pains and perils of human life, the home of the parents is to the 
children a sure refuge from evil, and a consolation in distress* In 
the intenseness, the lively touches, and unsubdued nature of parento} 
affection, we discern the wisdom and goodness of the great author of 
oqr being, and Father of Mercies. IKent^s Com.^ Lee. 29.*] 

It is to the sacredness of these relations of husband and wife, and 
parent and child, that we wish to direct attention* and to enUst» if 
piossible, the activities of all good citizens and people in behalf of th^ 
enactment of laws that shall be a wall of defence around the hallow-* 
ed shrines of home, and a flaming sword that shall guard the paradise 
of pure affections. Happy homes have been invaded, and the altars 
on which were offered tne pure incense of love, have been cast down, 
and desolation of heart hath brooded over fallen hopes and happiness 
ruined. We wish to prevail on the legislators of the land to suffer 
no longer the destroyer of domestic happiness to go forth with un* 
bridled passions, unchecked by legal restraints. And how shall this 
be done, unless the friends of good morals and virtuous companion* 
ship shall send up their petitions to the haUs of legislation I shall go 
forth bearing their memorials to the Throne of Power? 

And is there not, in the reason and philosophy of things, a necessity 
ibr such a law ? God has enstampea on all the works of his hands, 
in letters of light, the great truth that the family relations are sacred* 
He uttered it before the tribes of Israel, and wrote it on tables of ada* 
ooant, as a rule of action for all nations to the end of the world. AU 
the precepts of the so called Ten Commandments^ are founded upoa 
reasons good and wise in themselves considered, and in the nature of 
things right and proper. There is the same necessity and moral fit- 
ness in enacting laws against the violation of one commandment, as 
there is against the violation of another. Human legislation has been 
tinder the necessity of acknowledging its dependence upon that of the 
divine, in providing for the well-being of man in a state of society, 
and as owmg allegiance to his Creator. Hear the divine law on 
which rests the superstructure of all good government, and which is 
the foundation of all true religion : Thou shalt have no other Grods 
before roe ; thou shalt not make unto thee any graven image, or any 
likeness of any thing that is in heaven above, or that is in the earth 
beneath, or that is in the water under the earth ; thou shalt not bow 
down thyself to them nor serve them : for I the Lord thy God am a 
jealous God, visiting the iniquity of the fathers upon the children unto 
the third and fourth generation of them that hate me : and showing 
mercy unto thousands of them that love me, and keep my command- 
ments. Thou shalt not take the name of the Lord thy God in vain : 
for the Lord will not hold him guiltless that taketh his name in vain. 
Remember the Sabbath day to keep it holy : six days shalt thou la* 
bor and do all thy work : but the seventh day is the Sabbath of the 
Lord thy God : in it thou shalt not do any work, thou nor thy son* nor 
thy daughter, nor thy man servant, nor thy maid servant, nor thy 
cattle, nor the stranger that is within thy gates : for in six daja the 
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Lord made heaven and earth, the sea and all that in them is, and 
rested the seventh day : wherefore the Lord blessed the Sabbath day 
and hallowed it. Honor thy father and thy mother ; ^hat thy days 
may be long upon the land which the Lord thy God giveth thee. 
Thou shalt not kill. Thou shalt not commit adultery. Thou 
shalt not steal. Thou shalt not bear false witness against thy neigh- 
bor. Thou shalt not covet thy neighbor's house, thou shalt not covet 
thy neighbor's wife ; nor his man servant, nor his maid servant, nor 
his ox, nor his ass, nor any thing that is thy neighbor's. [Pen^, Book 2, 
Chap. 20.] Examination will show that all the precepts of the fore- 

Siing statute of the Almighty, are made the basis of those laws of the 
nd which protect the rights of property, of person, and of con- 
science ; and which preserve the integrity of all the relations in social 
and civil life. It will be seen that saving so much thereof as declares thim 
ihalt not commit adultery^ this law has been incorporated with the sta- 
tutes of the State of New-York, in so many words or in its spirit. 
Observe a few of the parallelisms : Thou shalt not kill — see in the 
statute of the State the high penalty of death which awaits him that 
feloniously kills another. Thou shalt not steal — see imprisonment and 
hard labor decreed against him who is guilty of larceny. Thou shalt 
not bear false witness against thy neighbor — see him who perjures his 
soul doomed to the felon's home. Belief in the existence of a Supreme 
Being is a necessary qualiBcation for a witness — ^he shall have before 
him no other God than that of the Bible — the Sabbath-day is guarded 
with penal enactments — the books are full of provisions for the sup- 
port, &c., of parents — ^and lastly, he whose covetousness gains the 
ascendency, and breaks out into overt acts, may unexpectedly find 
himself in the category of misdemeanors. 

What citizen will withhold his signature to a petition to the legis- 
lature, for the passage of a law which shall be a transcript of the law of 
God? This is all that is required of that body, and it would seem 
that no member thereof could object to so reasonable a requirement. 
What good reason can be assigned by honorable legislators of the 
State of New-York against providing a law for the preservation of 
public morals — for the punishment of the adulterer and the seducer 
— ^yet remains to be seen. Such a thing has been done in other 
States, and it is our impression, without reference to the statutes 
themselves of those States, that in all New-England, it is made a 
crime^ and a^ such^ highly penaJj to violate the seventh section of the 
Divine law above quoted : — there adultery and its kindred deeds are 
made crimes; and the guilty violator of law, human and divine, may 
not defy with impunity the restraints cast about the domestic consti- 
tution, as he may do in this State. Here, neither adultery nor seduc- 
tion are regarded as criminal acts, nor do the perpetrators subject 
themselves to the infliction of any penalties, as violators of the peace 
of society. The injured husband or parent can obtain no redress but 
a verdict of damages, to be paid as other damages are paid. To say 
nothing more of the laws already enacted in support of the public 
morals, nor of the difficulty of enforcing them, it would seem that 
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such a law should be placed upon the pages of the statute book, al- 
beit the state of morals is such as we have seen, and it might remain 
useless for want of ability to enforce its penalties. It is true, that it is 
disreputable here for a person to be the subject of an application for 
a divorce a vinculo ma^nmonu, because such a release from the bonds 
of marriage, will be granted only for the reason that the party is 
guilty of adultery ; but such a party is not deemed guilty of a crime^ 
and he may ep abroad, again to enact his deeds of wickedness. It 
is also true, that an action will lie at the suit of a husband for damages 
in dollars and cents I for criminal (why not make it so in /act by law ?) 
connection with the wife, founded on a fiction of th^ law, and deno- 
ikiinated per quod consortium amisit ; but can money heal the wounds 
thus inflicted ? What husband would not be ready to spurn the ver- 
dict and the adulterer together, and rebuke both him ai\d the law, 
with the declaration, " thy money perish with thee !" as was rebuked 
the vile sorcerer of old ? It is true, likewise, that an action is given 
to the father, for the damages which the law implies he has sustained 
by the loss of the service of the daughter, consequent upon the crim. 
con. complained of — and such action has accordingly been styled in 
the law, per quod servitium amisit. How preposterous to think that 
an injury, so deep as comes of the conduct of one who has disregard- 
ed the spirit and letter of the command, '* thou shalt not commit adul- 
tery," can be recompensed by the payment of silver and gold ? 

We admit that verdicts do sometimes in such cases, have a salu- 
tary influence in the community ; but they furnish an inadequate 
remedy for so great a wrong. The public morals demand a more 
efficient remedy ; a stronger bulwark against this giant evil. The 
law of God should be incorporated with the criminal code, with pro- 
visions and penalties annexed, that shall secure to the rapacious 
wrong-doer, a due measure of condign punishment. Hence it is we 
derive our conviction, that by every principle of public policy as well 
as by the higher considerations of moral obligation which rests on 
every man, called in the providence of God to participate in the 
government of a people — it is incumbent on legislature to aid in the 
support and enforcement ofall the Divine Laws of the Decalogue. 

The English Common Law Courts, in the time of Sir William 
Blackstone, had no greater power over the offience spoken of than any 
of our courts, and were placed on the same footing as our own are 
at the present day. In commenting on public wrongs^ and giving 
reasons why the oflSnce under consideration was treated in his days 
with so much tenderness and lenity, and only ranked among private 
injuries^ that vrriter remarks : The last oflence which I shall men- 
tion, more immediately against Religion and Morality, and cogniza- 
ble by the temporal courts, is that of open and notorious lewdness ; 
either by frequenting houses of ill-fame, which is an indictable offence, 
or by some grossly scandalous and public indecency, for which the 
punishment is by fine and imprisonment. In the year 1650, when 
the ruling powers found it for uieir interest to put on the semblance 
of a very extraordinary strictness and purity of morals, not only 
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incest and wilful adultery were made capital crimes ; but also the 
repeated act of keeping a brothel, or committing fornicatbOf were 
(upon a second conviction) made felony without the benefit of clergy, 
fiut at the Restoration, when mehfrom an abhorrence of the hypocrisy 
of the late times fell into a contrary extreme of licentiousness, it was 
not thought proper to renew a law of such unfashionable rigor. And 
these offences have been ever since left to the feeble coercion of the 
Spiritual Court, according to the rules of the canon law ; a law which 
has treated the offence of incontinence, nay, even adultery itself, with 
a great degree of tenderness and lenity ; owing, perhaps, to the 
celibacy of its first compilers* The temporal courts take no cogni- 
zance of the crime of adultery, otherwise than as a private injury. 
(4 Black. Com. 64.) We here see that in England, what was a high 
crime and punishable with death, came to be of so little public con- 
sideration, at to dwindle down from the high eminence of *' public 
wrongs,'' into the insignificance of a petty private injury, no longer 
to be classed even among misdemeanors, much less found in the 
nomenclature of crimes ; an injury to be redressed or not, according 
as the individual injured had the disposition and means to resort to 
the civil tribunals. For ourselves we say, give us rather the hypocruy 
(a prelatical misnomer of the learned commentator) of the times of 
Cromwell, than the licentiousnesi of those of Charles, if such must be 
their effect on the morals of the people and the laws of the land. 
. We see also why a court governed by the canons of the Roman Law, 
would not very far contribute to the public morals, when it is remem- 
bered how that code stood related to the cloister, the monastery and 
the Vatican. We know how well Rome is fitted for giving laws to 
punish breaches of the Seventh Commandment ! We venture the 
remark, that the law in the State of New-York, in general and in 
particular, in relation to the subject under consideration, is not a whit 
m advance of that which has come to us through the civilians, and • 
which has groped its way through the darkness of the Middle Ages. 
Tbe violation of the family relations and covenant strikes a blow 
at the foundation of society. — The interests involved in this institu- 
tion are such as no money can purchase, and if destroyed, such as no 
amount of it can repair. The peace and affection of the parents ; 
tbe purity and honorable birthright of the children ; the pure society 
existing between brothers and sisters; the great object of mutual 
. support and education in useful knowledge and virtue, secured by 
the institution ; the ties of kindred and home, constituting the invinci- 
ble bonds of patriotism — all these are of value beyond all riches. 
Their violation can never be atoned for by pecuniary damages. Tbe 
rights of property, sacred as they are, are subordinate to these. 
They stand aearer than liberty, and next to life itself. Why then, 
should not be be considered a criminal by the law of tbe land, who 
sets those great relations and interests at naught? 

H. D. 
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FIRE CAUSED BT A RAILWAY BMOmB. 

A very important trial recently took place before Lord Chief Justice 
Wilde, at Norwich, in England, in an action for compensation for in- 
juries to a bam, stables and granary, by the burning cinders and coke 
projected from an engine passing on the Norfolk railway. The evi- 
dence was conflicting as to the cause of the fire, and the degree of 
care and attention used by the company's Servants. 

The Chief Justice summed un the evidence to the jury, who (he 
said) were to decide, first, whetner the fire had been occasioned by 
the projection of hot cinders from the engine of the defendants ; and, 
if so, whether such a state of things resulted from the negligent omis- 
sion of such reasonable precautions as were in their reach? If the 
plaintiff should satisfy them on the first of these Questions as to the 
cause of the fire, it would become the duty of the defendants to show 
that they had not been guilty of negligence. On that point they had 
the evidence of scientific men on both sides. On the part of the 
plaintiff. Professor Fairey had pointed out various means by which 
the emission of such dangerous projectiles might be checked ; and 
those means had been combatted by the witnesses of the defendants^ 
on the grounds of expense, trouble and inconvenience. Now, no mat- 
ter what the trouble, expense and inconvenience might be to a rail- 
way, they Were bound to resort to all reasonable precautions to ob- 
viate the risk of damaging life and property along their line ; and if, 
after due caution and notice, they omitted to do so, they would be 
guilty of negligence, and would be liable in the event of damage done 
by their engines. In this case it did not appear that the defendants 
bad adopted any expedients whatever to check the emission of fire, 
though the tenant of this farm had drawn their attention to the fact 
that the grass had frequently been set on fire near his house and farm- 
yard ; and it would be for the jury to say whether the meanspointed 
out were or were not of such a reasonable nature as to call tor their 
adodlion. 

The jury deliberated twenty minutes, and returned a verdict fhr 
the plaintiff, expressing it to be their opinion that the defeddadts had 
been guilty of negligence. 

Ntto-Sork 0tifierior Sextet 
{October Otneral Tmn, 184d.] . 

Before DUER, MASON and CAMPBELL, JvlitM. 

Thomas Platt v. John T. Gilchrist anp othbbs. 

The ooort will not ftty the preoeediogi ia 4 rait to foreekie « oMrtgafO giTva Ibi MteidA- 
rmtion mooey, on the grooiui th«t a rait has been brought to recover poHeMon of die mort- 
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raged premiiefl by a third party olaiming under aa advezae title. If ia only after eYietian» 
where the pramiaea have been conveyed with warranty, that the court will mterfere, and 
that, in order to prevent circuity of action. 

Thb facts of the case sufficiently appear in the opinion of the court 
C. J. De Wittf for plaintiff. 
27. Marvinf for defendant. 

Mason, J- — This is a suit to foreclose a mortgage. The mort- 
gaged premises were conveyed with warranty by Uie plaintiff to the 
defendant Gilchrist, and the mortgage in question given back to se- 
cure a portion of the consideration money. Gilchrist afterwards con- 
veyed the premises, with warranty and subject to the mortgage, to the 
defendant, Graham, who is in possession, and who alone defends this 
suit. It appears from her answer that a suit has been brought in the 
Supreme Court in Equity by certain persons claiming the mortgaged 
premises by a title paramount to that of the plaintiff, and that this 
suit is still pending and undetermined, and she insists that the plain- 
tiff ought not to be permitted to prosecute this suit to a foreclosure and 
sale until the before mentioned suit in equity shall be finally deter- 
mined. 

The cause was brought to a hearing on bill and answer of the de- 
fendant, Graham. 

The question presented for decision is, whether a suit to collect un- 
paid purchase money secured by bond and mortgage, will be enjoin- 
ed and restrained by reason of proceedings having been commenced 
by a third party to recover the premises under an adverse title. 

It may be useful to see, in the first place, how this question stands 
upon authority. 

The earliest case in this state is that of Bumptis v. Phtner^ decided 
by Chancellor Kent, in 1814, and reported in 1 Johns. C. R. 213. 
That was a bill filed to enjoin the defendant from foreclosing a pur- 
chase money mortgage, on the ground that the grantor had no title, 
and that the consideration of the mortgage had therefore failed. . He 
had conveyed with warranty, and no suit had been brought by any 
person claiming by title paramount. The chancellor remarked that 
It was said to be very dimcult to extract from the books what the rule 
of equity is upon this point of failure of consideration after the agree- 
ment is executed, but that it might be safely said that there is no 
cause of relief on this ground, vfheu possession hcu passed and continued 
without any eviction at law under a paramount title— dnid that it would 
be without precedent, and dangerous in principle, to arrest and bar 
the recovery of the debt while tne purchaser is still in possession un- 
der the purchase deed, and there has been no eviction at law. 

This same question came up before him again in the case of Abbott 
V. Allen, in August, 1817, (2 J. C. R. 619.) That, too, was a bill for 
relief against a bond and mortgage given for the consideration money 
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of the mortgaged premises, on the ground that the title to the land 
was bad, or at least questionable, so that the plaintiff could not raise 
money on the security of the land, or sell it. No suit, however, had 
been brought for the recovery of the premises. The chancellor there 
said, ^' if there be no fraud m the case, the purchaser must resort to 
bis covenants, if he apprehends a failure or defect of title, and wishes 
relief before eviction. And again: "If there be no fraud, and no 
covenants taken to secure the title, the purchaser has no remedy for 
his money, even on a failure of title. This is the settled rule at law, 
and I apprehend that the same prevails in equity." '* 1 know of no case 
in which this court has relieved the purchaser where there was no 
fraud and no eviction. All the cases that I have looked into, proceed 
on the ground of a failure of the title duly ascertained." 

This would seem to be decisive, and yet in this same case be re- 
marks, "that it would lead to great inconvenience, and perhaps 
abuse, if a purchaser in the actual enjoyment of land, and when no 
third person asserts^ or takes any measures to assert^ a hostile claim, can 
be permitted, on a suggestion of a defector failure of title, aud on the 
principle of 9«i a timett to stop the payment of the purchase money 
and all proceedings to recover it." This language certainly favors 
the idea that such permission might perhaps be granted to a pur- 
chaser, if a third person should actually assert, or even take mea^ 
sures to assert, a hostile claim. And accordingly we find, that 
about a fortnight afterwards, in the case of Johnson v. Gere^ (2 J 
C. R. 646,) the same learned chancellor carried out the idea, and 
granted an injunction to stay proceedings on a bond and mortgage 
given for purchase money on tne express ground that an ejectment 
suit had been commenced to recover the mortgaged premises by a 
third party, claiming under a paramount title. " The defendant," said 
he, " is entitled, and it will be his duty to defend the ejectment 
suit, and until that suit is disposed of, he ought not to recover the 
remaining money due on the bond." The premises had been con- 
veyed with warranty. This decision, it is true, was on an ex p.arte 
applicadon, and it does not appear what was the further disposition 
of the case ; but it was given so soon after the elaborate opinion 
in Abbott V. AUen^ that he must be considered as intending to qualify 
and restrict the general expressions it contained, and as meaning to 
extend the interference of the court to a case like the present. Li the 
case of Leggett v. McCarthy, (3 Edwards* Ch. R. 126^) Vice-Chan- 
cellor McCoun says» " until the defendant has been evicted, or an 
laciion to deprive him of the possession has been commenced, as in Johnson 
V. Gfere, the court of chancery will not interfere to stay proceedings 
on his bond and mortgage ; and later still, Mr. Justice Bronson, in 
the case of Edunirds v. Bodine, (26 Wend. 114,) says, in reference 
to the case then before the court, ^* if there was a serious question 
about the title, and a suit had been actually commenced to recover a 
portion of the land, chancery might enjoin the respondents from pro- 
ceeding at law to collect the whole amount of the mortgage debt until 
ihe tide bad been tried, and in such a case, where me proceediogs 

VOL. VIU. 2 
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to collect the mortgage debt are commenced in chancery, that court 
fnight, perhaps, stay the foreclosure until there had been a trial at 
law ; and he cites the case of Johnson v. Gere^ in support of his po-^ 
sition. In two cases in New-Jersey also, cited by the counsel on the 
argument, Shannon v. Marselis, (Saxton's R. 425,) and Van Waggoner v, 
HcEwen, (1 Green's Ch. R. 412,) the case of JoAn^cm v. Gere is men-' 
tioned by the court with approbation. It is to be observed, however, 
that iu none of these cases did the precise point in Johnson v. GerCf 
arise, and consequently the observations of the various judges, al-' 
though entitled to high respect as proceeding from learned and expe* 
rienced jurists, have not the weight of authority. 

On the other hand, the broad proposition laid down by Chancellor 
Kent, in Bumpus v. Platner, and repeated by him, after a minute and 
careful examination, in Abbott v. Aliens to wit, that in the absence of 
fraud no relief ivill be granted in this court, against the collection of 
a bond and mortgage for purchase money, where possession has pass- 
ed and continued, without an eviction at law, under a paramount title, 
has been repeatedly sanctioned and confirmed in the courts of this 
state. See particuferly Chesterman v. Gardner^ (6 J. C. R. 29 ;) Batet 
V. Delavan, (6 Paige, 300 ;) Denston v. Morris, (2 Edw. Ch. R. 37 ;) 
Lesget V. McCarthy, (3 lb. 124 ;) Withers v. Morrell, (3 lb. 660.) 

s One other case in this state remains to be noticed. That of Banks 
V. Walker, (2 Sandford's Ch. R. 344.) That was a bill to foreclose 
a mortgage given by the defendant to the plaintiff's testatrix to secure 
a portion of the consideration money. One branch of the defence 
was, that an action of ejectment had been commenced by a person^ 
claiming by a title paramount to that under which the defendant 
held, and that the suits were at issue and pending when the bill was- 
filed. The only difference between that case and the present is, that 
the purchaser in that case had taken no covenants to secure the title. 
But the decision was not put on that ground ; on the contrary, the 
court held that it could make no diflference whether there were cove- 
iftmts or not. The learned vice-chancellor examined the various 
cases on the subject, and came to the conclusion that there was no 
authority upon which he could sustain the defence, and that there 
was atithority against it which was conclusive upon him. To which 
it may be added, that Chancellor Kent, in the last edition of his- 
Commentaries, (vol. 2, p. 473,) lays down the rule as he had done inr 
Bumpus v. Platner and Abbott v. Allen, and refers not only to them 
but to Banks v. Walker, as authority, while he takes no notice of JoAn- 
son V. Gere. 

The only English case we have met with bearing directly on this^ 
point, is that of Thomas v. Powell, before Lord Rosslyn, in 1794, (^ 
Cox's Ch. Cas. 394.) In that case the real estate of a testator had 
been sold for the payment of his debts. A purchaser of one of th^ 
estates, to the amount of ^14,000 and upwards, had entered intopos-^ 
session, approved of the title, and accepted a conveyance. He had 
paid the purchase money into court, under the common order that it 
•faould not be paid out without notice to him* An application being; 
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made to the cpurt for an ordf ^ to apply this purchase money to the 
payment of the testator's debts, the purchaser opposed it, on the 
ground that the tenants of the estate had been served with a 
writ of right, at the suit of a person who claimed the whole 
estate under an adverse title, and he insisted that the money ought 
not to be paid out of court during the pendency of the suit by which 
he might be evicted ; that the court would at any time stop it for 
the purpose of doing justice to the purchaser. To this it was replied, 
that though the purchaser would not be compelled to take a doubtful 
title, yet after the title had been accepted and the conveyance execu- 
ted, the transaction was complete,and the court could not impound the 
money on any apprehension of the purchaser; but if he were actually 
evicted he must resort to the covenants in his deed. The JjordChan*- 
ceUor« after some days' consideration, said, the court having givea 
the purchaser possession, and a conveyance under a tixle which ]ie 
himself had approved, had done all it could for the purchaser, who 
could not be heard at that stage of the busiQe3S to object to the appli- 
cation of the purchase money. 

The principle of this case is in entire accordance with that of 
Banks V. Walker^ while the facts are much stronger in favor of the pur- 
chaser than in that case, or in the case'now betore the court. 

The ground on which the interference of the court is claimed in 
cases of this sort, a/ler eviction^ is, that it is manifestly unjust to com^ 
pel a man by process of law to pay for that of which the law has de- 
prived him. Whether the court will interfere, even in such cases, 
where the purchaser has taken no covenants for title, does not appear 
to be clearly setded, though the weight of authority seems to be against 
such interference. Bates v. Delavan, (5 Paige, 800.) And it would 
certainly seem to be contrary to established principles. Courts of 
equity do not make new contracts for parties, or relieve them from the 
eflecls of those which they have fairly and deliberately made. They 
will interfere in cases of fraud, of accident or mistake, but then it is 
on the ground either that there was no valid contract, or that the con- 
tract actually made oy reason of accident or mistake is diSerent from 
the real intentions of the parties. In the one case they declare the con?- 
tract absolutely void, in the other, they make it what the parties orw 
ginally intended it to be, if it can possibly be carried into effect ac- 
cording to their intent. But they never introduce a new stipulation 
into the agreement, and especially one which the parties themselves 
might have introduced had they thought proper. A striking illustra- 
tion of this doctrine is to be found in the refusal to interfere in the case 
of an express covenant to pay rent, after thep remises, in considera? 
tion of which the rent is agreed to be paid, have been destroyed by 
fire. It is well settled that a tenant can have no relief in such a case 
— that a court of equity is bound to put the same construction on such 
a covenant, and to give it the same effect that a court of law would 
do. 

Xn the ordinary case of a sale of land, the possibility that the title 
may fail, ia a consideration that enters into the views of botl) purcjia* 
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8er and seller. If the purchaser does nol wish to assume the risk of the 
title, he protects himself by covenants. If he assumes the risk, he accepts 
the deed without covenants, and receives his equivalent in the diminu- 
tion of the price. When the very thing occurs, the hazard of which he 
has taken upon himself, and for which he has received an equivalent, 
it would be any thing but equitable to restrain the collection of the un- 
paid purchase money. It would be throwing upon the seller the very loss 
which he had declined to assume, and be making him, contrary to the 
intention of the parties, the guarantor of the title, at least to the extent 
of the sum due. See Gouvemor v. Elmendotfi (6 J. C. R. 79.) 

Where there are covenants for title, however, courts of equity inter- 
fere upon another principle, viz., to prevent circuity of action. In- 
deed, It would seem that in such cases a total failure of considera- 
tion, even in law, might, upon same principle, after eviction, be plead* 
ed in bar to a suit to recover the consideration money. Tallmage v. 
WaUis, (26 Wend. 107, 116.) 

If these views are correct, a court of equity ought not in any case 
to restrain the collection of unpaid purchase money before eviction ; 
not where there are no covenants for the title, because relief could not 
be granted, even if eviction had taken place ; nor where there are 
covenants, because the principle on which alone the court is justified 
in interfering does not apply until after eviction. 

There is also this further objection, which has been already allud- 
ed to. It would be varying in an important particular the contract of 
the parties. The purchaser in this case promised to pay the purchase 
money at stipulated periods, and the seller covenanted, that if at any 
time the title should fail, and the purchaser be evicted by a para- 
mount title, he would refund the purchase money with interest. The 
possibility that the title might fail, and the purchaser be evicted, was 
m the minds of the parties. They might also have provided, that in 
case of a claim being made by title paramount before actual payment 
of the consideration money, the right of the vendor to call for its pay- 
ment should be suspended. But this they have not thought proper 
to do, and this court can with no more propriety add such a clause 
to the contract, and suspend the collection of the purchase money, 
than it can suspend the collection of rent expressly covenanted to be * 
paid, upon the destruction of the buildings, where the parties have 
not themselves provided against it. 

The court, moreover, if it interfere at all, must do so upon the 
simple fact of a claim having been made by suit, without reference at 
all to the character of the claim. 

This court cannot try the title. Nor can it speculate upon the pro- 
babilities of the result of a suit, and grant or refuserelief according to 
a crude notion it might entertain as to the validity or invalidity of the 
adverse title. It is easy to see how dangerpus the adoption of such 
a principle would be — what a temptation it would hold out to the 
bnnging of actions by collusion in order to stay foreclosures, and how 
greatly it would afiect the value of mortgage securities of this cha- 
racter. 
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This decision may operate severely on the defendant in this case, 
and especially if the adverse claim shall turn out to be well founded ; 
but a contrary decision would operate with severity on the plaintiff, 
if the title shall prove good. He is, moreover, only pursuing liis legal 
remedy for a debt admitted to be due, while the defendant has all the 
protection for which she stipulated in the event of the title proving 
defective. She has the covenants of the defendant, Gilchrist, who 
is, as she states in her answer, abundantly responsible ; and she would 
also be entitled, in case of eviction, to the benefit of the covenants 
of the plaintiff contained in his deed to Gilchrist. 

We feel bound to say, that neither upon principle nor authority 
cku we interfere to stay the plaintiff's proceedings in this case. 

He is entitled to the usual decree for foreclosure and sale. 



[Special Term.'] 
Befora Mr. Jueiice MASON. 

John Flobbngb, Jun., v. Stephen Bates. 

Ob a niotion to show eaose why an iDJODCtion iboold not inae, the defendant may read in op- 
position to the motion, the affidavits of third penona, although he has put in his answer de- 
nying the whole merits of the complaint The answer in soch case is only used as an affi- 
darit 

*I1ie rale adopted in Maryland, and some other states, that on a motion to dissolve an iojonction, 
if the equity of the case made by the bill is not denied, but new matter is set up in avoids 
anee which b a complete defence to the action, the conrt cannot regard soch new matter, 
but mnH oontinne the injnnctioo to the hearing, has not been adopted in this state. 

It m n\m contrary to the practice in Eiiglaud, where a defendant is entilled to a dissolution 
of the injunction as a matter of course, upon the allowance of a plea to the whole bill. 

The conrt will, however, permit the plaintiflfto put in sffidavits in reply to such new matter. 

Bee. 226 of the Code does not con6ict with the allowance in this case of affidavits in reply on 
behalf of the plaintiff. Upon an application to dissolve an injunclion on ihe answer of the 
defendant, snch new matter not responsive to the complaint, should, perhaps, be cousidered 
as an affidavit merely, within the meaning of this section. 

Thb facts of this case are sufficiently stated in the opinion. 
Gfnm, for the plaintiff. 
J. T. Brady and John Graham^ for defendants. 

Mason, J. — ^The plaintiff in this case brought his complaint for an 
injunction, to restrain the defendant from darkening his windows by 
the erection of a building, and also from selling liquor on his premises, 
contraiT to the covenants contained in an agreement made between 
the defendant and the assignor of the plaintiff. 

An ex parte application having been made to a judge at chambers, 
apoo the matters stated in the complaint, he directed notice to be given 
to the defendant to show cause why the injunction prayed for should 
not issue, and granted a temporary injunction in the mean time. 
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The defendant on the return of the order showed cause, by his an- 
swer to the complaint, duly verified, and also by the affidavits of seve- 
ral persons in support of the answer, and the motion has been argued 
flt length by the respective counsel. The questions raised on the ar- 
gument were principally those of practice, some of which have never 
been, as far as I can discover, settled in this state. 

The plaintiff's counsel in the first place, objected to any affidavits 
being read in support of the answer. That objection, however, is 
overruled by the case of the Village of Seneca Falls v. Ma^lhews^ (10 
Paige, 504,) in which the Chancellor expressly held, ihat in a case like 
the present, upon an order to show cause why a preliminary injunc- 
tion should not be granted, whether a temporary injunction is or is not 
allowed in the mean time, the defendant has a perfect right to intro- 
duce his own or any other affidavits for the purpose of showing that 
the injunction should not be granted as asked for, and that he may 
use such affidavits in a case of that kind, although he had put in his 
answer, denying the whole equity of the bill, or has rreglected to an- 
swer the bill fully, so that his answer may be excepted to for insuffi- 
ciency ; for the answer, he adds, in such a case is only used as an af- 
fidavit on the part of the defendant, in opposition to the complainant's 
application. 

The plaintiff's counsel next insisted that he was entitled to the in- 
junction, because the facts on which the equity of the bill rests were 
not denied by the answer, and contended that on this motion the 
court could not regard matter in avoidance, set up in the answer and 
supported by the affidavits, however conclusive such matter might 
be against the plaintiff's right, but the defendant must continue under 
injunction until the hearing. And the cases cited by the counsel from 
Maryland, certainly support the proposition. In the Bellona Company*8 
casCf (3 Bland Ch. R. 442—^445,) it is slated by the Chancellor, to be 
" a well established rule, that on a motion to dissolve an injunction, the 
defendant can only ask for a dissolution, upon so much of his answer 
as is properly responsive to the bill, no new matter in avoidance makt- 
ing its appearance for the first time, can in this stage of the cause be 
allowed to form any part of the defendant's motion for a dissolution. 
It is a direct and responsive denial of the facts composing that case, 
on which the plaintiff's equity rests, which alone can entitle the de- 
fendant." The same doctrine is held in other cases reported in the 
Maryland reports, and also in Lindsey v. Etheridge, (1 Dev. & Bat- 
tles, 38.) With all due respect to these authorities, I confess myself 
so dull as not to see the force of their distinction. If a defendant in 
answer to a bill asking for an injunction against the violation of a 
covenant alleged to have been entered into by him, should deny that 
be executed the covenant, the injunction according to these cases 
would not be granted, or if granted, would be dissolved. If, however, 
he should admit that the covenant had been made, but should set up 
a release by the plaintiff, so that it was no longer in existence, the in- 
junction jaaust be granted, or if granted, continued till a final decree. 
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What greater potency or virtue there is in an oath denying an allega- 
tion, than in an oath confessing and avoiding it, I cannot divine. 

Such a doctrine has never, 1 believe, been held in this state. There 
18 indeed a dictvm to that effect by Chancellor Kent, in Mintum v. 
Seymour i (4 J. C. R. 499,) in which that eminent judge says of the an- 
swer in that case, that it* endeavored to strengthen the defendant's 
case by the introduction of new matter, and if the defence rested on 
such new matter, and had admitted the equity set forth in the bill, 
then according to the reason of the things and the general rule declared 
in Allen y. Croiro/?, (Barnadiston Ch.il. 373,) the injunction ought to 
have been continued to the hearing. But in this case," he added, 
'* the equity of the bill is denied. The case from Barnadiston was 
cited on the argument of this motion, and fully bears out the position 
contended for. Chancellor Bland, in Simon v. Clagget, 3 Bland. Ch« 
R. 162,) remarked that he was inclined to believe that this very case 
had been mainly instrumental in establishing the rule in the court o( 
chancery in Maryland. But he also remarked, that the rule was not 
mentioned in any English abridgment, digest, compilation: or book 
other than that book, wherein the case referred to is reported, and re- 
ferred to Lord Mansfield's celebrated condemnation of the book, as 
reported in Zouch v. WooUton^ (2 Burrows, 1142.) The reporter says 
" Lord Mansfield absolutely forbid the citing that book, for it would 
only be misleading the students to put them upon reading it. He said 
it was marvellous, however, to those who knew the Serjeant, and his 
manner of taking notes, that he should so often stumble upon what 
was right ; but yet that there was not one case in his book which 
was so throughout." 

The case in Barnadiston is not only unsupported by any other Eng- 
lish authority, but is also in opposition to the principles of the English 
decisions on this point. 

Thus it is well settled in England, that if a plea to the whole bil^ 
be allowed, the plaintiff may move for a dissolution of the injunction, 
because a plea allowed is to be considered as a full answer. Drewry 
on Injunction^ p. 411. 3 Daniels' Pr. But a plea allowed is an ad- 
mission of the facts alleged by the plaintiff in his bill, and that they 
would be a sufficient foundation for a decree, but for the new mat- 
ter set up in the plea; the defendant is not compelled, however, to* 
wait until he has proved his plea, he is entitled to a dissolution of the 
injunction, as soon as the court have decided that the plea, if true^ is- 
a good defence to the action, and by parity of reasoning, if the defend- 
ant sets up his defence by answer instead of by plea, he is equally 
entitled to a dissolution of the injunction, or to prevent its being issued^ 
upon the court beiog satisfied that the matter set up in the answer, if 
true, would constitute a good defence. Since then, we find the estab- 
lished rule with regard to pleas, to be such as I have stated, and the 
English authorities, with the single exception of the case from Barna- 
diston, make no mention of the distinction taken in the American cases 
above cited, between a simple denial of the case made by the bill and 
ioalter $et up in the answer by way of avoidance^ 1 think I any 
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justified in saying, that the rule contended for by the plaintiff, is with« 
out precedent in England, and be has failed to show any precedent in 
this state. 

I shall, therefore, for the purposes of this motion, take into conside- 
ration the matters set up by way of evidence of the complaint in the 
answer, and the accompanying affidavits. * It will be perceived I 
have, in the examination of this question, considered the rule to be 
the same, whether the application is on the part of the plaintifi'fbr an 
injunction, or on behalf ot the defendant for the dissolution of one al- 
ready granted. The same principles govern either mode of present- 
ingthe question. 

The plaintiff's counsel next contended that he ought to be allowed 
to put in affidavits in reply to the defendant's answer and the affida* 
vits acompanying it. Upon this point also we are without the guide 
of previous decisions in our own state, and very little is to be found 
in the English books on the subject. 

It is stated in Barb. Ch. R., vol. 2, p. 642, that no affidavits can be 
received for the purpose of contradicting the answer ; andDrewry on 
Injunctions^ p. 424, is cited as supporting the position. On reference 
to that author, however, it will be seen that in the passage referred 
to, he is treating of what is called in England the '* common injunc-* 
tion" — that is, the injunction to stay proceedings at law. But when 
he comes to treat of special injunctions, which can only be obtained 
upon application to the court, he states that a distinction was adopted 
at a very early period, with regard to injunctions to restrain wrong- 
ful acts of a special nature, as distinguished from the common in- 
junction for staying proceedings at law, and he goes on to mention 
various cases in which affidavits are allowed to be read in opposition 
to the answer on a motion to dissolve. Such as cases of waste, and 
other cases of irreparable mischief. {Drewry, p. 428, &c.) Thus in 
Gibbs V. Co/e,(3P. Wms., 356,) which was a bill to restrain the pira* 
ting of a patent, affidavits were allowed to be read in order to sup* 
port the injunction, on a motion to dissolve upon the coming in of tne 
answer, on account of the great prejudice that might accrue to the 
party were the injunction dissolved. The same course was allowed 
in Barret v. Bhgrave^ (6 Ves. 104,) which was a case not unlike the 
present, and also in Strathmore v. Bowesy Dick. 673. 

This precise question came up in Merwin v. Smithy (Green's Ch.R* 
186.) A motion was made to dissolve an injunction on the coming in 
of the answer, which set up new matter in avoidance of the equity of 
the bill, the complainant's counsel offered to read in contradiction of 
such new matter, affidavits which had been served, six days before 
the hearing, on the opposte party. 

The point was fully argued arid numerous cases quoted, and the 
court held that the affidavits might be read if the defendant meant to 
insist on the new matter. 

And such a course appears to be necessary, if the new ipatter is to 
have any bearing on the question. 

The reason why matter in avoidance is not regarded in the caset 
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to which we have referred, we presume is because the decision might 
be on an ex parte affidavit of the defendant ; and there is some plau- 
sibility in it, if the plaintiff has no opportunitv of answering the new 
matter. But if he is permitted to reply to the new matter of the de- 
fendant, he is then with regard to it m the same situation as the de- 
fendant is with regard to the allegations of the bill. Both parties will 
have had an opportunity not only of stating their own cases, but of an- 
swering the statements of their adversary, and the court is the better 
enabled to make a just and equitable decision. 

I shall, therefore, allow the plaintiff to put in affidavits in answer to 
new matter setup by the defendant. They must, however, be strictly 
confined to such new matter, and be served within two days on the 
opposite party, and the motion can be heard on such new matter on 
the ensuing Monday. 

I will only add, that § 226 of the Code, does not conflict with this 
decision, but in principle accords with it. If, however, this was an 
application to dissolve upon the answer only, it might be a question 
whether counter-affidavits on the part of the plaintiff could be receiv- 
ed. It would, perhaps, in such case be proper to consider such parti^ 
of the answer as were not responsive to the bill, in the light of an 
affidavit merely. 



Before DUER, MASON end CAMPBELL, Jostieee. 

DAifiBL Atres and others^ Executors of Abraham £. Browbr, deceased^ 
V. The Trustees for the Corporation of the Methodist 
Episcopal Church, Margaret Warner and others* 

Bill by execntoiByfor the coBstniGtioii of e deviee to e relipene oorporetiee for a charitd>le nee. 
Heui, that the act of 1764, under which the corporation wae created, gave uo antboiity to 
the locietiee incorporated under it to take by deviee. Held^ also, that where a deYiM made 
dureetly to a corporation not aatharized to take by devise ie aocompaaied with a troet, it ip 
wholly void in relation to the trnet, ai well ea the leg^al estate. 

Dieeutnon of the qneetions whether charitable and piooe usee, when not consistent with the 

Eneral mlee ef law, were sanctioned by the law of this state previous to the adoption of the 
»vised Statutes; and if eo, whether they are not abolished by the statutory provisions in 
relation to trusts and perpetuities. 
Decree, that the heirs are entitled to the property, the costs of all the parties and the eonnsel 
Htm of the ezeeators to be paid out of the fund in the hands of the ezecntors. 

Abraham E. Brower, "who died in August, 1832, leaving a small 
amount of personal property, and a considerable real estate, by his 
will, made m 1828, and which has been duly admitted to probate in 
Kings County, besides some unimportant legacies, (one of which was 
to the plaintiff in the ejectment suit hereafter mentioned, and accepted 
by bim*) devised certain real estate in New-York and Brooklyn to 
** The Trustees for the Corporation of the Methodist Episcopal Church 
in the city of New-York," styled in the will, " The Trustees of the 
Mediodkt Episcopal Church in the City of New-York, and State of 
New-York," in trust, to apply the rents and profits thereof to die 

TOL. vni. 3 
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support of the aged persons having the qualifications therein de- 
scrioed. 

The income, however, of this property, as of all his estate, real 
and personal, was to be appropriated, during her widowhood, to his 
wife, who died, without having again married, in 1845, or to Robert 
Snow, who died in the lifetime of the testator, in case he survived 
her death or marriage. On the termination of these life estates, for 
the erection of a building on a part of his real estate devised as 
above, the executors were to secure a sufficient sum in the Savings 
Bank or otherwise, from the money belonging to the estate, together 
with the rents and income thereof. The personal estate was insuffi- 
cient for the building, but the executors had collected, at the time of 
filing this bill in November, 1847, $9131, derived principally from 
the rents of the real estate since the death of the widow ; and the 
further rents estimated to accrue prior to 1st May, 1850, would be 
adequate to the purpose. In 1833, during the continuance of the 
widow's life estate, one of the heirs at law filed his bill against the 
other heirs and the Methodist Church for a partition of the real 
estate of the testator among the heirs, and a release from the Church- 
That bill, after the present plaintiffs were made parties to it in 1846, 
was dismissed or discontinued in 1847. In 1847, another of the 
heirs at law commenced an action of ejectment against the tenants 
for an undivided fourteenth part of one of the houses and lots held 
under the will, and similar suits were threatened by the other heirs. 
This bill, to which the Methodist Church, as well as the heirs at law, 
are made parties, was thereupon filed by the executors for a judicial 
construction of the will, and for an injunction against the ejectment 
suit now pending and those threatened. 

W. B. Lawrence^ for the plaintiffs. 

I. Whatever may be ultimately determined as to the validity of 
the devise in trust to the Corporation of the Methodist Church, the 
questions growing out of the will being intricate, and the decisions 
respecting them contradictory, the executors who have received and 
are receiving moneys under it, which they can neither safely pay 
over to either of the conflicting claimants, nor apply according to the 
terms of the will, are entitled to ask a judicial construction of it, and 
the aid of the court to perform their fiduciary duties. They are also, 
in any event, entitled to their costs, and to the reasonable counsel 
fees paid by them, out of the estate. (2 R. S. 67, ^ 70 ;) Depeyster 
v. Clendining, (8 Paige, 304 ;) Jackson v. Hammond, (2 Caines in 
Er. 337 ;) Coggeshall v. Pelton, (7 J. C. R. 292 ;) Jackson v. HartweU, 
(8 J. R. 422 ;) WHght v. Trustees of Meth. Epis. Ch., (1 Hoff. 238 ; 

3 R. S. 627, Rev. notes ;) Trustees of Philipsf Academy v. King^ (12 
Mass. 546 ;) Baptist Association v. Hart^ (4 Wheat 1 ;) McCartee v. 
Orphan Asylum^ (9 Cow. 437 ;) Vidal v. Girard's exWs, (2 How. 127 ; 

4 Kent, 288, note ;) Molt v. ShotweU, (2 Sandf. 46 ;) Dutch Ch. in 
Garden-st. v. Mott^ (7 Paige, 78 ;) Burr's ex. v. Smith, (7 Verm. 241 ;) 
Bhckledge v. Singleton, (3 Mumf. 597 ;) Bryson v. Nickols, (2 Hill's 
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[S. C] Ch. Rep. 121 ;) Moses v. Murgatroyd, (1 J. C. R. 473 ;) 
Monelf V. Dickey^ (1 J. C. R. 163 ;) ExWs of Geitman v. Beardsley^ 
(2 J. C. R. 274 ;) Rogers v. Ross, (4 J. C. R. 608 ;) Warden v.Burts, 
(2 McCord's C. R. 76 ;) Lovett v. Buloid, (3 Barb. C. R. 144.) 

II. The devise in trust to the Corporation of the Methodist Church 
is valid. 

1. The corporation intended by the will is confessedly the one 
whose legal title is " The Trustees for the Corporation of the Metho- 
dist Episcopal Church in the City of New-York/' and at all events, 
the misnomer is immaterial. Case, 26, 27. Angel & Ames, 78 . 
10 Co. 67 b. 

2. The above corporation having been formed under the Act of 
1784, is, whatever may be the construction of the former 6r present 
Statute of Wills, aulhorize'd to hold lands devised to it, in trust for 
pious uses. 1 Laws of N. Y. Greenl. ed. 72 ; Wright v. Meth. Epis. 
Ch., (1 Hoff. 238;) Dwarris on St. 704; 1 R. L. 214; Jackson v. 
Hammond, (2 Caines, 337 ;) 2 Wheat. 224. 

3. Corporations authorized by charter or statute to take by devise 
are expressly excepted from the general prohibitory clause of the 
present Statute of Wills in relation to corporations, and which ex- 
ception was introduced with special reference to religious corpora- 
tions. But were it otherwise, that clause could not take from existing 
corporations any powers or rights which had been previously granted 
to them. 2 R. 8. 67, ^ 3 ; 3 R. S. 627, Rev. notes ; Dartmouth Col- 
ledge V. Woodworth, (4 Wheat 636.) 

4. The devise in the will is for a pious use, which may relate to 
spiritual or temporal concerns, and which is sufficiently definite. 

2 Story Eq. J., % 1137, ^ 1160 ; 2 Domat C. L. Book 4, tit. 2, § 6 ; 
Swinb. 909. 

III. But, if the devise to the Methodist Church be not valid, in con- 
sequence of the incompetency of the trustee, or for any other cause, 
the estate will not go to the heirs at law, but equity will carry out 
the trust, according tb the presumed intention of the testator, and such 
was the common law jurisdiction of Chancery in England, before the 
43 Eliz. Christ's College, 1 W. Bl. 76. Potter v. Chapin, (6 Paige, 
649 ;) ExWs Burr v. Smith, (7 Verm. 241 ;) Vidal v. Crirard's exWs, 
(2 How. 148; 2 Story's Eq. J. § 1170.) 

IV. The Law of Charities has not been altered by the Revised 
Statutes and the special laws subsequently passed, in relation to par- 
ticular charities, and for the accumulation of income till the amount 
of the trust fund is adequate to its object, are only to be deemed in 
affirmance of the existing law, nor are charitable uses, within the 
mischief intended to be guarded against by the New-York statute of 
uses and trusts. See R. S. 2d ed. 627. Rev. notes ; Dwarris on 
St. 689, 694 ; Mott v. Shotwell, (2 Sandf. 46 ;) 2 R. S. 3d ed. 23, 24. 

3 R. S. 3d ed. 662 ; Act of 1846. 

V. The obvious intention of the testator, to be deduced from the 
whole will, was to give to the Methodist Church a remainder in fee, 
which vested in them at the time of his death, subject to the life es- 
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tales of the widow and Robert Snow. This trust estate is not affected 
by the direction of the executors, analagous to the provisions of the 
Act of 1846, to collect so much of the rents as with the personal pro- 
perty would be sufficient to erect the proposed building, before their 
application to the purposes of the chanty. But if it is, that provision 
must be rejected as repugnant to the nature of the estate granted, and 
the rents from the time of the widow's death declared to belong to 
the Corporation of the Methodist Church in trust, and to be account- 
ed for to it by the executors. 

VL An injunction is required not only in consequence of the mul- 
tiplicity of suits threatened at law, but because charities are properfy 
cognizable in Chancery, which is alone competent to settle the mat- 
ters in controversy in the present suit. 

Oeo. Wood and John Slosson, for defendants. 

L The devise to the Trustees of the Methodist Episcopal Church 
being a devise directly to the corporation, is void, inasmuch as the 
devisees are not authorized by the statute under which they were 
incorporated, (6 April, 1784,) nor by any subsequent statute, to take 
lands by devise. 1 Greenleaf 's Ed. Laws N. Y. p. 71, 386 ; I 
Webster's Ed. Laws N. Y. p. 178 ; 1 R. L. N. Y. p. 364 ; 2 R. S. 
2d ed. p. 2, § 3. Jackson v. Hammond, (Ca. Cas. Err. 337 ;) McCar- 
tee V. Orph. Asyh Soc. (9 Cowen R. 437 ;) Theohg. Sem. Avbum v. 
Chads, (4 Paige, 419.) 

U. Being a devise to the corporation direct^ it cannot be sus- 
tained as a devise for a charitable or fious use^ even should it be 
conceded that it is a good devise for such use. McCartee v. Orphan 
Asyl. Soc. above cited; Potter v. Chapin^ (6 Paige, 649-60; 4 
Kent's Com. 607-8.) 

III. But it is not a good devise for a public, charitable or pious 
use ; whether it be deemed to be a devise to the corporation itself, 
or to the trustees in .their individual capacity. Shelford on Mort. 
Am. ed. pp. 61, 63, 78, 83-86 ; Preston on Leg's. 263 — 268 ; Morice 
v. Bishop Vurh. (9 Ves. 399 ;) same case, (10 Ves. 622 ; 2 Story's Eq. 
Jurisd'n, pp. 404, 6, 10, 16, 20, 421, 23, 24 ; Jeremy's Eq. Jurisd'n, 
p. 242 ; 1 Jarman on Wills, pp. 216, 217 ; 4 Kent, 407, and note ; 2 
Kent 286, 287, 288, and note to page 288.) 

IV. The devise being for purposes foreign to the objects for 
which the trustees were incorporated, that is, not for the expressed 
purposes of their own incorporation, they cannot take the lands under 
this devise. See act of 1784. In the matter of Howe, 1 Paige, 214. 
Kent's Com. 279, 280 ; Jackson v. Hartwell, (8 J. R. 422.) 

V. The devise is moreover void, for the reason that it creates a 
trust not recognised by the statute on "Uses and Trusts." 1 R. S. 
2d ed. p. 721, §§ 46, 49, 55 ; 6 Paige, above cited, p. 660. 

VI. The provision that the devise is not to take effect until suffix* 
cient rents shall have been accumulated to build the house, frc., and 
this after two lives shall have expired, makes the devise void, as 
against the provisions of the statute prohibiting perpetuities. 1 EL &• 
719, ^ 14, &c. Shelf, on Mortm. 196. 10 Ves. 688. 



WS m^-YOBK LEOiJi OBSEBVESt. ^1 

N. Y. Boperior Covurt— AyTQa* &c., ▼. Tnwtees, Ibc. 

Vn. As the corporation itself cannot manifestly hold for its own 
use, it follows that toe heirs at law of the testator are entitled to the 
estate, with all the accumalations, and to have an account as claimed 
in their answer. Van EJeeck v. Dutch Churchy (20 Wend. 457.) 
Shelford on Mortmain, 83. 

Vni. The direction in the wiU for the accumulation of the rents of 
the real estate, after the death of the widow, is in any event void, 
and the heirs at law are entitled thereto. 1 R. S. 2d ed. p. 720, 
%% 87, 38. Vail v. Vail, (4 Paige, 317.) 

DuBR, J. — We have lately decided in the case of Tooker v. The 
Rector of St. Clement's Church, that the words ** pious uses," in the 
Revised Act of 1813, relative to the incorporation of religious socie- 
ties, must be restricted to such uses as are comprehended within the 
general objects of a religious corporation, to such as its trustees, 
wheo^ no special direction is given, could lawfully dedicate its pro- 
perty, and as the same words are found in the original act of 1784, 
and in the same connection, we cannot do otherwise than give to them 
the same interpretation. It was justly remarked by one of the coun- 
sel for the heirs at law, that the terms of the preamble to the act of 
1784, furnish an additional proof that the construction we have 
adopted corresponds with the intentions of the original framers of the 
law. The main objects of the act, are, in substance, declared to be, 
to enable religious societies of every denomination, to provide for the 
decent support of divine worship, in the form their own judgment and 
conscience may approve, and for this purpose to render them capa- 
ble in law, of receiving and holding the pious donations of persons 
desirous to contribute to the support of religion, and it is a very rea- 
sonable inference from this language, that it was never contemplated 
by the legislature, that any society incorporated under the act should 
become a trustee for any purpose unconnected with the maintenance 
of its own faith and worship. 

The use to which the Trustees of the Methodist Episcopal Church 
are directed by the will to apply the rents and profits of the real 
estate which is devised to them, seems entirely foreign to the pur- 
poses of the institution as a religious society. It is a general cha- 
rity, not confined to the members of the church, and it may well be 
doubted whether such a charity can be regarded as one of the ob- 
jects to which the trustees of the corporation, in the exercise of their 
discretion, could lawfully apply its funds. We strongly incline to 
think that it is not a ** pious use" within the meaning of the statute, 
and were it necessaiy, would so decide. It is not necessary, how- 
ever, to place our decision upon this ground, for admitting that 
the words "pious uses" are to be understood in the largest sense 
of which they are susceptible, so as to include, not only extrinsic 
uses, but such as are charitable, as distinguished from those which 
are pious in the stricter sense of the term, we are, for other rea- 
sons, very clearly of opinion, that the devise to the trustees as a cor- 
poration, for such -is not denied to be its meaning and legal efiect, 
cannot be sustained. It is inconsistent with the prohibitory clause in 
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the Statute of Wills, (2R. S., § 3, p. 67, original paging,) since it is 
made directly to a corporation, which, in tne words of the statute, 
is " not expressly authorized by its charter, or by statute, to take by 
devise." The testator, by the addition of a codicil, republished his 
will after the Revised Statutes were in force, and thus rendered its 
construction subject to their provisions, in the same manner, as if it 
^ had then been originally made. In construing the prohibition in the 
statute, we cannot reject the word " expressly," as superfluous ; we 
cannot give the same construction to the clause, as if this signiGcant 
word had not been inserted, for in truth, it is only by its insertion that 
the prohibition in the present statute is rendere^l at all diflferent from 
the exception in the former, and to remove existing doubts as to the 
construction of the exception, it appears clearly from the original 
note of the Revisers, was the object of its introduction, (3 R. S. 2d 
edition.^ The evident meaning of the clause as it now stands, is, 
that in judging of the validity of a devise to a corporation, the intent 
of the legislature to enable the corporation, to take by devise, is not to 
be collected by probable reasoning, but that the necessary authority 
must be given in terms so clear and positive, as not to admit of any 
other construction ; it must be expressed, not implied. It cannot be 
said that the act of 1784 contains an express authority to the socie- 
ties incorporated under it to take by devise ; it is certain, that if such 
an authority is given at all, it is given only by implication. Hence, 
unless we disregard entirely the prohibition in the statute, we must 
declare that the devise in this case is illegal and void. 

It is said, however, that the corporate powers of the church to 
which this devise is made, cannot be affected by the prohibitory 
clause in the Revised Statutes, since the prohibition ought not to be 
construed as applying to existing corporations, so as to take from them 
any rights or powers which they possessed by virtue of any previous 
grant. This church has been a corporation more than half a century ; 
It was incorporated under the act of 1784, and the argument is, that 
if by the fair interpretation of that act, it was authorized to take by 
devise, this authority, although given only by implication, could not 
be revoked or altered by any subsequent action of the legislature. 
The prohibition in the statute, if construed as such a revocation, would 
be an unconstitutional exercise of power, which we cannot presume 
was intended by the legislature, and which, at any rate, a court of 
justice will refuse to sanction. The reasoning is specious, but we are 
satisfied that it proceeds upon an erroneous view of the powers and 
intentions of the legislature. The prohibition in the statute, acts up- 
on individuals as testators, and forbids them to make a devise to any 
corporation, not authorized to take by devise in the manner and terms 
that the statute requires. The power of individuals to devise their 
lands, is the creature of positive law, and, as by the repeal of the sta- 
tute in which it is given, it may be abrogated in toto, it is a necessary 
consequence that its exercise may be modified and restricted at the 
pleasure of the legislature. It is true, that by the repeal or alteration 
of the statute of wills, the rights of a corporation, as they previ- 
ously existed, may be incidentally affected, but they are affected not 
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by an alteration of its charter, but by the change of a general muni- 
cipfal law. To make such changes is the province, and frequently 
the duty of the legislature ; its power to make them is inherent and 
inalienable, and the rights of all persons, artificial as well as natural, 
corporations as well as individuals, are of necessity subject to its ex- 
ercise. As to the actual intentions of the legislature, we are satisfied 
that the principal object of the alteration in the statute, which the re-'^ 
visers proposed, was to put an end to existing doubts as to the capa- 
city of rehgious corporations, incorporated under the act of 1813, and 
previous acts on the same subject, to take by devise, and these doubts 
were meant to be terminated by compelling courts of justice, fso 
to construe these acts as to exclude the possible implication that 
such an authority was given. This is rendered evident by the re- 
\ ference made by the revisers of the act of 1813, for they certainly 
never meant to say, as the counsel for the executors seem to have 
supposed, that this act, which in its terms is substantially the same as 
that of 1784, contains an express authority to religious corporations 
to take by devise ; their meaning was directly the reverse. 

Let it, however, be admitted that the validity of the devise in this 
case is not to be determined by a reference to the prohibition in the 
revised statutes, but that the sole inquiry is, whether the corporation, 
to which the devise is made, was authorized to take by devise, by 
the terms of the statute under which it was incorporated. Our 
opinion, then, is, that the question to which this inquiry leads can 
no longer be regarded as open. It is the settled construction of the 
act of 1784, that the societies incorporated under it have no capacity 
to take by devise. Nearly half a century has elapsed since this con- 
struction was given to the act by the Supreme Court, in the case of 
Jackson v. Hammond^ (2 Caines' Cases in Error, 337,) and the autho- 
rity of this decision, and the propriety of the construction which it 
sanctions, were most distinctly admitted by the Court of Errors, in 
McCarteev. The Orphan Asylum^ (9 Cowen, pp. 608', 609.) In- 
deed, it was partly upon the authority of Jackson v Hammond^ that 
the decree in McCartee v. The Orphan Asylum^ appears to have been 
founded. 

Nor shall we rest our opinion as to the true construction of the act 
of 1784, before the mere authority of the cases to which we have re- 
ferredy for, although the reasoning of the learned judge who delivered 
the opinion of the court in Jackson v. Hammond^ is not quite satisfac- 
tory, of the correctness of the decision itself, we entertain no doubt. 
It was admitted upon the argument that the general words in the 3d 
section of the act of 1784, by which religious societies, when incorpo- 
rated, are empowered to have, take, receive, purchase and acquire, 
real estate, if construed without reference to other parts of the law, 
convey no authority to take by devise, so as to repeal, in regard to 
these corporations, the old exception in the statute of wills, but it was 
contendea that the intention of the legislature, that these general 
words should be thus construed, is rendered apparent by the expres- 
sions used in the 4th section of the act, which contain, it was alleged, 
a distinct recognition of the capacity of the societies, meant to be in- 
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corporated, to take by devise, by declaring or admitting the yalidity of 
devises that had been previously made to them. It is, however, veiy 
clear to our nfinds, that the language in the 4th section, which is re- 
lied on, contains no such declaration or admission ; nor is it possible 
to believe, that the framers of the law had any feith in the vaKditv of 
devises which as made to unincorporated religious societies, or to their 
use, were clearly void, both by the rules of the common law, and by 
the operation of the statutes of mortmain. Indeed, the very terms of 
the law reveal the conviction of its authors, that the previous gifts, 
grants and devises, of which they speak, were, upon Jegal grounds, 
liable to be defeated. We, therefore, ^ve our entire assent to the 
observations of Mr. Wood, that the design of the legislature, in the 
4th section, was only to confirm the societies that might become in* 
corporated under the act in the possession and enjoy ment of the lands 
and other property which they then held, without any regard to the 
nature or source of the title under which their possession was acquir* 
ed. The legislature meant to remedy, so far as its power extended, 
existing defects of title, but did not mean, as the omission of the word 
" devise," in the 5th section clearly shows, to relieve religious socie- 
ties, when incorporated, from the exception of the statute of wills, by 
clothing them with a privilege and authority, which, for centuries 
past, the policy of the law had denied to all corporations. 

As the devise to the trustees, &;c., of the Methodist Church must be 
declared illegal and void, we are next to consider what are the cod» 
sequences of its invalidity. Has the real estate, which it embraces, 
descended to the heirs at law as in cases of intestacy ? or must the 
trust which is annexed to the devise, be sustained as valid, and be 
carried into execution under such directions as the court may give f 
The counsel for the executors contend, that the trust isT valid as a 
charitable use, and that according to the established doctrine of 
equity, the disability of the trustee forms no impediment to its ex« 
ecution by the court, while on the other hand, the counsel for the 
heirs at law, not only deny that the trust is valid as a charitable or 
public use, but insist that the illegality of the devise, draws after ic, 
as a necessary consequence, the invahdity of the trust, even were it 
true that if created in a different mode, its execution might be de- 
creed. In our judgment, exactly the same questions arose in the 
case of McCartee v. Tlie Orphan Asylum^ and their decision was 
of necessity involved in the decree, which the Court of Errors tbcai 
pronounced. It may be thought very difficult to reconcile that de- 
cree, not only with the English cases, but with prior decisions in this 
State ; but till an opposite doctrine shall have been established by 
the Court of Appeals, we are bound to say that it has setded the 
law, that a devise to a corporation, not authorized by law to take 
by devise, if directly made, although clothed with a trust, is ab^ 
solutely void, so that the property descends to the heir, not charged 
with the trust, but as in a case of entire intestacy. The testator 
is judged to have died intestate as to all the propeity that the de** 
vise embraces. That such is the necessary effect of the dedsioa 
of the Court of Errors, a few observations will render apponnxt. 
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The devise to the Orphan Asylum Society, which the court, in 
opposition to the opinion of the chancellor, held ^to be direct, and 
therefore void, was not general, so as to give to the society an un- 
limited power of disposition or application, but the will expressly 
directed that the property should be applied to the charitable pur- 
poses of the institution, that is, to the support and education of orphans. 
The devise, therefore, plainly and unequivocally created a trust ; and 
as this trust was for purposes which the legislature, by incorporating 
the society, had expressly authorized, no doubt could be raised, or 
indeed was suggested as to its validity ; hence the question, whether, 
although the devise was void, and the legal estate had descended to 
the heir, it was not the duty of a court of equity to effectuate the 
intention of the testator, by decreeing the execution of the trust, ne- 
cessarily and distinctly arose ; nor is it possible that it could have^^s- 
caped the attention of counsel or the observation of the court. We 
have the most abundant evidence that it did not escape such obser- 
vation, but was thoroughly investigated and maturely considered. 
Chancellor Jones, in his elaborate opinion, (an opinion which there is 
no exaggeration in saying, displays almost unequalled powers of rea- 
soning and research,) after endeavoring to sustain the validity of the 
devise to the society, states the next question to be, whether upon 
the supposition ** that the devise was void in law, as being in effect 
a devise of land to a coFporate body, it was not in the power of the 
court, as a court of equity, to effectuate the intention of the testator;'* 
(9 Cowen, 469,) evidently meaning, to effectuate his intention by sus- 
taining the trust and decreeing its execution. He devotes nearly 
twenty pages of his opinion to the examination of this question, and 
after a full review and careful analysis of the authorities, arrives at 
the conclusion that the use to which the testator had devoted his es- 
tate, was valid as a charitable use, and the estate chargeable with* it 
as a subsisting trust, and that as chancellor, he had power to establish 
the trust, and to decree the estate to be settled and conveyed to the 
uses of the ;»rill, (9 Cowen, 488) ; and, let it be remarked, that if he 
were justified in these conclusions, his decree, which directed a con- 
veyance to the society to the uses of the will, ought never to have 
been reversed. It is true, that the learned judge who delivered the 
opinion which prevailed in the Court of Errors, takes no notice of 
these positions of the chancellor, or of the arguments and authorities 
tipon which they were rested ; but as he could not have been igno- 
rant that these positions had been taken, it is certain that he and the 
majority who concurred with him, meant deliberately to reject them ; 
otherwise the decree of the chancellor, although it might have been 
modified, could not have been wholly reversed, and the property have 
been permitted to descend to the heirs, discharged from the trust. It is 
impossible to explain the actual decision upon any other ground, than 
that in the judgment of the court, the devise was absolutely void in 
relation to the trust as well as the legal estate. 

Were it possible for us, however, to evade this conclusion, and es- 
cape by any means from the authority of this decision, we shouldi 

▼OL. viu. 4 
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Still be compelled to say, that we have no power as a Court of 
Equity, to decree the execution of the particular trust which this will 
creates ; we fully admit the general rule, that a trust is not to be de- 
feated merely from the disability or failure of a trustee — but the rule 
is not to be applied, unless the court, in the exercise of its proper ju- 
risdiction, ma^ decree the execution of the trust. The trust tnat we 
are now required to execute, is a general indefinite charity, the per- 
sons to whose use and benefit the rents and profits are to be apphed, 
not being designated with certainty in the will, but the selection being 
left to depend upon a future exercise of discretion. Hence, as from the 
illegality of the devise there is no trustee, so from the nature of the 
use there is no cestui que trusty and in England the rule is fully settled, 
that in such cases the disposition of the charity belongs to the King 
as parens patrue^ and must be carried into execution under his sign 
manual and not by the Court of Chancery, in the exercise of its ordi- 
nary and proper jurisdiction. It would be easy to cite numerous cases 
as proving the existence of the rule, but as all the preceding cases are 
reviewed and weighed by Lord Eldon in his elaborate opinion in the 
case of Moggridge v. ThackwelU it is needless to refer to any other 
authority. In that case his Lordship states, as the resultof a most dili- 
gent and searching examination, that the general principle most recon- 
cileable to the cases, is, that where the purpose of the charity is gene- 
ral and indefinite, not fixing itself with certainty upon any object, the 
disposition is in the King by sign manual — and that the court will only 
take the administration of the trust where the execution is to be by a 
trustee, (7 Vesey^ jr., pp. 63 and 86, Carey v. Abbot, 490.) Even 
in England, therefore, the present trust would be void in equity as 
well as at law, and could only be rendered effectual by the direct 
exercise of a royal prerogative. It is possible that the courts of 
equity in this state have succeeded to the powers and jurisdiction of 
the court of chancery in England, in regard to the execution and 
administration of charities, but we have yet to learn, that they have 
also succeeded to the prerogatives of the crown, or that there is any 
sovereign, whose directions as given by his sign manual, they are 
bound to follow. It must also be remembered, that where the dis- 

E>sition of a charity belongs to the king, his majesty is not bound to 
How the intentions of the testator, but that his discretion, in regard 
to the disposition of the property or fund, is unlimited and absolute. 
That courts of equity in this country have ever possessed or claimed 
a similar discretion, will not be pretended. Hence, even upon the 
flttipposition that we possess the same power as a courtof chancery in 
England, to decree the execution of a charitable use, violating in its 
terms and in its duration, the general rules of law in relation to other 
trusts, we should still be bound to declare that the present trust, as 
well as the devise to which it is annexed, is illegal and void. 

The observations that we have made are not, however, to be construed 
as implying our assent to the positions that were so learnedly and ably 
maintained by the counsel for the executors and the church, namely : 
that the law of charitable and pious uses as it prevailed in England 
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anterior to the statute of Elizabeth, or independent of its provisioQS» 
(43 Eliz. c. 4,) was in force in this state, as a part of our common 
law, previous to the adoption of the revised statutes, and remains in 
force, notwithstanding its entire inconsistency with the statutory pro- 
visions in relation to trusts and perpetuities. The authorities to wnich 
the counsel referred in support of his argument deserves great consi- 
deration and respect, but we cannot think them so conclusive as to 
preclude us ffom a free examination of the same Questions, if hereafter 
it shall become our duty to consider and decide them. We shall not 
decide them in this case, since upon other grounds we are compelled 
to decide in favor of the heirs, and as a court we decline to express or 
intimate any opinion in relation to them. Hence, although the form of 
this opinion will not be changed, the judge who delivers it is alone 
responsible for the observations that follow ; they are to be considered 
as an explanation, which for special reasons it is deemed expedient to 
make, ot the difficulties he will have to overcome before he can give 
his assent to a doctrine, which, in this and in a previous case, with 
much ability and an unusual display of learning, was pressed upon 
our adoption. 

We strongly incliqe to think that the only law of charitable usesy 
which was in force in this state, on the 19th April, 1775, as a part of 
that common law, which the constitution alone recognizes and adoptSt 
was derived exclusively from the provisions of the statute of Elizabeth, 
and consequently when in 1788, that statute, together with all other 
English statutes, was repealed, was meant and understood to be 
wholly abrogated. Although we cannot refer to any positive evidence 
of the fact, we do not at all doubt that the statute ot charitable uses, 
as the statute of Elizabeth is termed, was in force in this state when 
a colony, as a part of its common law, in the same manner and for 
the same reasons as the Statute de Donis, the Statute of Wills, the 
Statute of Frauds, the Statutes of Limitations, and many others, and 
indeed so far as the provisions of this statute were applicable to our 
condition as a colony, it is not merely a reasonable but a legal 
presumption that they were in fact adopted. Dutton v. HowdU (Show. 
P. C. 32 ;) Atty. GenU v. Stewarty (2 Mer. 159 ;) Rex. v. Vaughan^ 
(4 Burr. 2500 ;) Boehm v. Eagle^ (1 Dallas, 15 ;) Bogardus v. Trinity 
Church J (4 Paige, 193.) 

Reasoning upon this fact, we find it very difficult to believe that the 
legislature in repealing the statute of Elizabeth, and in repealing at 
the same time the statutes of mortmain (which there is certain evi- 
dence were also in force. Sec. 4, Act of 1784, Greenleaf, page 72,) 
meant to revive the equitable, or more properly, the clerical doctrine of 
pious and charitable uses, as it prevailed in England before the reforma- 
tion, and during the prevalence of which. Lord Hardwicke says, (1 
Vesey^ 224,) the clergy and religious houses had contrived to possess 
themselves of nearly one-half of the whole real property of the King- 
dom. It is indeed difficult to believe that the legislature meant to re- 
vive and establish this doctrine, not in the modified and regulated form 
in which it now exists in England, but wholly freed from the numerous 
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and salutary restrictions which the statutes of mortmain Impose, and 
which the experience of every christian nation, from the earliest ages 
of Christianity, had shown to be demanded by imperative reasons of 
public policy ; yet it is to this conclusion that the arguments^pf counsel, 
and the authorities to which we have been referred, if we adopt and 
follow them, must of necessity lead us. 

It is certain indeed, that such could not have been the intention of 
the legislature, if when the statute of Elizabeth was repealed, it was 
understood to be the true and only source of the law of charitable 
uses, and of the power of the Court of Chancery to ^compel their 
execution, and that at this time such was the actual* belief of the 
legislature, and of its legal advisers, we think, for many reasons, it is 
hardly possible to doubt. All doubts upon this point, seem to be 
excluded when we remember that the belief which we attribute to 
the legislature, was, until a very recent period, the general, if not 
universal opinion of the members of our profession, including the 
most eminent of our judges and jurists throughout the Union, and that 
this opinion was apparently justiQed by many decisibns in the English 
courts, and by the positive dicta of several Lord Chancellors, Gal- 
lego*s executors v. The Atty. GenLf (3 Leigh, 460 ; 2 Story Eq. Jur. 
1164, 1168, 1162 ; 1 Ch. Ca. 134, 269 ; 6 DowT. R. 136.J Baptist 
Association v. Harfs executors^ (opinion Ch. J. Marshall, 4 Wheat, pp. 
30 and 39.) Baptist Association v. Smithy (3 Peters, App. 403 ; Mr. 
J. Story.) Atty. GenL v. Bowyer^ (3 Vesey, 744 ; Lord Longborough.) 
MUls V. Farmery (1 Meriv. 661*, Lord Eldon. 4 Kent's Comm. 608, N.) 

Upon the supposition that charitable uses, as a distinct and peculiar 
class of trusts, were meant to be abolished, the conduct of the legis- 
lature in repealing and not re-enacting the statutes of mortmain, is 
readily explained, nor as it appears to us, can it be explained upon 
any other. We cannot suppose that the legislature meant to condemn 
and reject the policy upon which the statutes of mortmain are founded, 
a policy which the most enlightened statesmen and jurists have con- 
stantly approved, and the observance of which, the very nature of 
our institutions seems to demand. This policy, so far from having 
been abandoned, had been strictly adhered to, and followed in 
retaining the prohibition to corporations to take by devise, and in 
limiting the amount of the property that religious corporations are 
permitted to hold. The object of these provisions is exactly the 
same as that of the statutes of mortmain, namely to prevent real pro- 
perty from beipg locked up in perpetuity, and to save persons in 
extremis^ from being led by false notions of merit or auty so to 
dispose of their estates as to impoverish, perhaps leave to actual 
destitution, their families or dependent relatives, (4 Kent's Com. 
607.) Nor for the attainment of these objects were any further 
restrictions necessary, if charitable uses when inconsistent with the 
general rules of law, were meant to be abolished ; but if such uses 
were meant to be continued, the legislature could not have failed to 
see that the restrictions we have mentioned, were wholly insufficient 
to prevent the mischiefs they were designed to exclude. It could 



TBDE NEW-YORK LEGAL iOBSERVER. 29 

N. Y. Saperior Coart.->-AyrM, &^o^ ▼. Tnittees, dbc 

not have failed to see that in order to carry out and render effectual 
the policy it had adopted, devises to individual trustees for charitable 
uses and creating perpetuities, were just as necessary to be pro- 
hibited as devises to corporations, nor could its members and legal 
advisers have been ignorant that this necessary prohibition, was 
found in one of the statutes, (19 Geo. IL c. 36,) which they were 
then repealing. It is indeed evident, that the restraints laid upon 
corporations are practically of very little value, if every individual, 
by the creation of a trust, may devote his whole estate, however 
large its amount, in perpetuity, to -any use or purpose that he may 
deem, or in the confusion and terror of a death-bed repentance, may 
be led to believe, is pious and charitable. A perpetual trust requires 
and implies a perpetual succession of trustees, and if we attend to 
things and not to words, we shall be forced to admit, that to create 
such a trust, is, in effect, to found a corporation, unlimited in its dura- 
tion, and incapable of dissolution, having no power to alienate its 
property, yet unrestrained as to the amount it may hold. Hence it is 
scarcely possible to state or imagine a more stra^nge and glaring 
inconsistency than to prohibit corporations created by the legislature, 
from taking property by devise at all, and to restrict, within jealous 
and narrow limits, the amount of the property that, by any means, 
they are permitted to acquire, yet, at the same time, to permit indivi- 
duals in the unfettered exercise of their discretion, to devise all the 
property they may possess, whatever its amount, to corporations, 
which by the act of devising they create. Can we belieVe that the 
legislature, in repealing the statutes of mortmain, was intentionally 
guilty of this inconsistency ? Is it credible that it meant to counter- 
act and defeat its own policy, and the long settled policy of our 
ancestors ? That it meant to take away a restriction plainly nece^ 
sary, which then existed, and for more than half a century, had been • 
the law of the state, and by so doin^, enlarge to a most impolitic 
extent, the discretionary power of individuals m the creation of cha- 
ritable uses? The inference, it seems to us, is far more probable, 
that by the repeal of the statute of Elizabeth, this discretionary 
power, when exercised in hostility to the general rules of law, was 
meant to be wholly abolished. The legislature could not surely have 
meant, by an extension of the power to create perpetuities, to in- 
crease indefinitely, the evils that are confessed to now from them ; its 
object, we are persuaded, was by an absolute denial of the power, 
to suppress those evils in their source. 

If, however, the opinion that we have now intimated, as to the 
intent and effect of the repeal of the statute of Elizabeth, shall here- 
after appear to be erroneous, and we shall be ultimately persuaded 
that pious and charitable uses, indefinite in their nature, unlimited in 
their amount, locking up forever the property which they embrace, 
and in other respects, wholly irreconcileable to the general rules hj 
which other trusts are governed, were sanctioned by the law of this 
state, previous to the adoption of the revised statutes, yet as such uses 
are most plainly and directly repugnant to the statutory provisionjs, 
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in relation to trusts and perpetuities, vre confess our present inability 
to understand or conceive, why they are not now to be considered as 
positively forbidden, and therefore abolished. That they are em- 
braced within the terms of these statutoir provisions, terms as explicit, 
as strong, and as comprehensive as the language can furnish, it is 
impossible to deny, and we yet remain to be convinced, that they are 
not just as certainly embraced within their spirit and policy. At 
any rate, to declare that they are not, and upon that ground to intro- 
duce an exception, which there is not the slightest evidence, was 
ever contemplated by the revisers or by the legislature, would seem 
to us, as at present advised, an unjustifiable, if not unexampled, 
stretch of judicial power. It is said that the revisers, in their notes, 
make no reference or allusion to charitable uses ; and it is assumed 
that they would not have been silent, had they meant to abolish them ; 
but it seems far more reasonable to say, that had they meant to 
except them from the universal terms of the enactments which they 
proposed, they would certainly have said so, since, had such been 
their intention, the necessity of a positive exception, in order to pre- 
vent misconstruction, could not possibly have escaped them ; on the 
other hand, if they meant not to except, but to include charitable 
uses, the explanation of their silence is easy and obvious. They 
may have deemed it unnecessary to speak ; they may have thought 
that the provisions which they recommended spoke for themselves, 
in a language that neither the legislature nor judges could fail to 
understand*. The article in relation to uses and trusts^ commences 
with this declaration. ^' Uses and trusts, except as authorized and 
modified in this article, are abolished,'* (1 R. S., p. 727, sec. 46,) 
and the addition of a note, telling the legislature tnat all uses and 
trusts, not excepted, were meant to be included, would have been an 
* idle repetition of a text, which, if words have a meaning, could bear 
no other interpretation. Not only are uses and trusts abolished, but 
to exclude the supposition that any, previously existing, were meant 
to be preserved, it is declared, that none are to be excepted but those 
which the article itself authorizes and modifies; and that by any 
comment upon such a text, the meaning of the revisers, and the duty 
of judges could have been rendered more plain and evident, we ex- 
ceedingly doubt. Of this we feel assured, that had the revisers 
intended to revive or continue in force the ancient doctrine of pious 
and charitable uses, as it practically existed in England during the 
ages of darkness and superstition, and subject to none of the restraints 
that constant evasion and successive abuses had shown to be neces- 
sary, and successive statutes of mortmain had imposed, they would 
not have been silent. Their views would not have been concealed from 
the legislature ; but upon this, as upon all other occasions of import- 
ance, if not fully vindicated, would have been fully explained. 
Comparing their notes with the actual provisions in their text, the 
just inference seems to be, that they believed that charitable uses, as 
they then existed, were subject to the general rules of the common 
law, and, consequently, would be subject to the statutory rules 
which they desired to substitute. 
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Whether this inference be just or not, our conviction remains, that 
charitable uses may possibly have been overlooked or forgotten, but 
certainly were not meant to be excepted. 

It was urged upon the argument as a conclusive reason for except- 
ing charitable uses from the general provisions of the Revised Statutes, 
that in England they are held not to be embraced within the ffeneral 
words of an Act of Parliament ; but however broad and unlimited 
the terms of the statute are uniformly treated as an exception which 
the law implies. In proof of this assertion, we were told that the 
exception in the Statute of Wills (34 and 36 H. VIII. c. 6,) by its terms, 
renders every devise to a corporation void, whatever its inent or ob- 
ject ; and yet a devise to a corporation for a charitable use, it has 
been frequently decided, as not within the statute, is valid. So, also, 
that the terms of the Statute of Uses (27 Hen. VIII. c. 10) are general, 
comprehending all uses ; and yet it has never been held nor supposed 
that, under the statute, a charitable use is or can be executed. Such 
uses are an admitted exception. To the argument drawn from the 
construction of the Statute of Wills, Ch. J. Marshall has replied ; 
and we shall give the reply, without the addition of a word, m his 
own clear and forcible language. In the case of the Baptist Assocp- 
ation V. Harfs ExectUars (4 Wheat. 1,) it was alleged by the coun- 
sel for the plaintiffs, as a proof that charitable uses were not derived 
from the Statute of Elizabeth, that before the passage of that act, it 
was held that a devise to a corporation for a charitable use, notwith- 
standing the exception in the Statute of Wills, was good in equity. 
It was in reply to this allegation that the chief justice, in delivering 
the judgment of the court, said, " We think we cannot be mistaken 
when we say that no case was decided between the statute of Hen. 
VIII. (the Statute of Wills) and the statute of Elizabeth, in which a 
devise to a corporation was held good in equity. Such a decision 
would have overturned principles uniformly acknowledged in that 
court. The cases of devises that have been held good, were decided 
since the statute of Elizabeth on the principle that the latter statute, 
so far as relates to charities, repeals the former, (4 Wheat, p. 40.) The 
language of Mr. J. Story, in the most instructive of his works, upon 
the same point, is just as explicit. *' Devises to corporations," he 
says, " which are void under the statute of Hen. VIII. are made good 
solely by the statute of Elizabeth ; for it is plain that a devise, void 
by statute, cannot be made good upon any principle of general law," 
(2 Story's Eq. Jun 1152) — a remark which, considering the subject 
to which it was applied, is equivalent to sayins that where the words 
of a statute are general, there is no principle of law that can justify a 
court of justice m creating an exception that is not created by the 
statute itself. 

We cannot here forbear from an observation that seems hitherto 
to have escaped the attention it deserves. 

If devises to a corporation for charitable uses, or in trust for a cor- 
poration for a similar use (for it is only upon the same principle that 
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even these have been held to be good. Attorney General v. Doumin^^ 
Amb. 550 ; Adlington v. Andreu^j 3 Atk. 141,) are rendered valid in 
England solely by force of the statute of Elizabeth, it inevitably fol- 
lows that with us all such devises, since the repeal of that statute, 
must be void, even upon the supposition that a charity not consistent 
with the general rules of law, may still be created. The plain, une- 
quivocal meaning of the decisions is, that it was competent to the 
legislature alone to except any class, of devises from the operation 
and effect of the general words in the Statute of Wills ; and as the 
exception thus created no longer exists, it follows that those general 
words must now be understood in the full extent of the meaning, that 
but for the statute of Elizabeth would always ^aye been given to them 
— that is, as rendering void every devise to^a corporation, or in 
trust for a corporation, whatever may be its intent and purpose. 

As to the argument drawn from the statute of uses, exactly the 
same reply, were it necessary, might be given, that if charitable 
uses are an exception from the general words of the statute, they 
are so only by force of the Statute of Elizabeth. But, in^yuth, no 
such exception exists. Charitable uses are neither within 'the scope 
nor the words of the statute of uses. The only design of that 
statute was to convert equitable into legal estates, by annexing the 
lefi[al title to the equitable right of possession, but the persons, for 
whose benefit a charity is created, have no estate or interest in the 
lands upon which the statute could possibly operate. They are 
mere beneficiaries, having the right, and nothing more than the right, 
to compel the performance of the trust, according to its terms, and 
the intentions of their benefactor. A valid charitable use must al- 
ways remain, and can only be enforced, as a trust, unaffected by 
the provisions of the statute ; since, considering it simply as a use, 
there is not, and never can be, any person in whom it can be exe- 
cuted. As the rents and profits are to be applied to the benefit of 
a succession of persons in perpetuity, there is not, and never can 
be, a cestui que trust to whom the legal estate, if that of the trus- 
tees is divested, can be given, without destroying the charity and 
defeating forever the intentions of its founder. 

As those that have now been stated were the only instances that 
were cited to prove, that, in England, it is an established rule of 
construction that charitable uses are not covered by the general 
words of a statute, we must be permitted to doubt, until more per- 
tinent and conclusive evidence shall have been given, whether in 
the English courts the supposed rule has ever been admitted, or 
even suspected, to exist. We have ourselves been unable to dis- 
cover the faintest trace of its existence, and until otherwise con- 
vinced, must continue to think, with Ch. J. Marshall, that a deci- 
sion such as the rule would require to be made, would overturn 
principles that courts of equity as well as of law, have uniformly 
acknowledged. 

We do not at all share the apprehensions that have been ex- 
pressed as to the consequences that may ensue, if that construction 
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of the revised statutes shall be adopted, which our remarks have 
implied to be necessary. The benevolence of Christian and other 
philanthropists will not be unduly restrained ; an ample scope wiU 
still be left for its beneficent action. Charitable and public uses are 
not abolished by subjecting them to the provisions of the Revised 
Statutes. For these purposes, if the alienation of the capital is not 
improperly restricted, donations and bequests of money may still be 
made to any amount, and the proceeds of real estate, directed to 
be sold, may be similarly applied. Practically, the principal effect 
will be found to be, that lands cannot be granted or devised so as 
to render them thereafter for ever inalienable, without the assent of 
the legislature, unless they are granted or devised to a corporation, 
that by law is authorized to take, and bound to retain them. The 
necessity of an appeal to the Legislature, in other cases where per- 
petuities are sought to be created, we cannot regard as an evil. When 
a new and plainly meritorious charity is meant to be founded, such 
as an hospital, an asylum, a library, a college or a school, none of 
us can f^^r that the sanction of the legislature will ever be with- 
held ; nor will it be deemed a subject of just regret that when 
the aid of the legislature is required, it will have the opportunity 
of considering, whether the claims or fair expectations of wives, chil- 
dren, or relatives, have been overlooked and sacrificed. Under our 
present system, if such as we suppose it to exist, and considering the 
restraints that are now laid upon corporations, their incapacity to 
take by devise, and the limited amount of property which they are 
permitted to hold, we need not the English statutes of mortmain; but 
revive the English doctrine of pious and charitable uses, in its origi- 
nal extent, and the necessity of such statutes will soon be apparent. 
In this, as in every other country, where such uses have been suf- 
fered for a time to prevail, without restriction, there will be an inun- 
dation of abuses, which the utmost power of the Legislature will be 
required to stem, repel and overcome. 

There are some other considerations to which, as suggesting topics 
of useful reflection, it may be expedient to advert. If charitable and- 
pious uses, without limitation or restraint, notwithstanding the repeal 
of the statute of Elizabeth, and notwithstanding the express provi- 
sions of the Revised Statutes, now constitute a part of our unwritten 
law, where shall we find, who shall declare to us the rules by which 
they are to be governed ? How are they to be classed, limited and 
defined? What is a charitable ? what a pious use? In England, 
charitable uses are enumerated and defined in the statute of Eliza- 
beth, and it is settled, that none can be sustained as such, that the 
provisions of the statute may not be construed to embrace. Broum 
v. YeateSf (7 Vesey, 60 n. ;) Morrice v. Bishop of Durham^ (9 Vesey, 
30, S.C., 10 Yes., 523;) Ommany \. Butcher, (I Turner & Russell, 
260 ;) Vesey v. Sampson, (1 Simon & Stuart, 69, 2 Story, Eq. Jur. 
S., 1166 — 66 — 57. Hence, when the question arises whether a par- 
ticular use is valid as charitable, it is readily solved by a reference 
to the statute, and the decisions under it. But to us, as the statute 

VOL. Tin. 5 
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N. Y. Snperfor GourU-^Ayrev, fte., v. IVostees, &c 

18 repealed, neither its terms, nor the dedskniB under it, can any 
longer furnish a guide, and either the vihole subject must be com- 
mitted to the uncontrolled and arbitrary discretion of judges, or 
every trust, that assumes the name and wears the form and face of 
Parity-, wiAout discrimination, must be sustained. Benevolence is 
the most amiable of virtues, and more than any other commands our 
syoipathy and applause ; but more than any other it needs the aid 
of enlightened reflection, and the direction and control of a sound 
judgment ; and, if the execution of every trust that a mistaken phi- 
lanthropy may create, must be decreed, courts of equity will fre- 
quently discover, that instead of relieving distress, promoting indus- 
try, or assisting virtue, they are efficient agents, in supporting the 
icfle, encouraging the dissolute, and protecting the criminal. 

As to pious uses, if any are to be sanctioned other than those 
which are included within the general objects of religious corpora- 
tions, the difficulties are still greater. In England, while pious uses 
are retained, those, which have been branded as superstitious, have 
been abolished, and none are deemed pieus but such as are strictly 
consistent with the orthodox faith of Protestant Christians. But with 
us, it is plain, that no such distinction can be admitted. ' With us, as 
all religions are tolerated, and none is established, each has an equal 
right to the protection of the law, and, consequently, all uses, direct- 
ed to a religious object, must be equally proscribed, or, all must be 
upheld as pious, which are consecrated by the faith of any descrip- 
tion or class, not merely of Christians, but believers. Hence, if the 
Presbyterian and the Baptist, the Methodist and the Protestant Epis- 
copalian, must each be allowed to devote the entire income of his real 
and personal estate, forever, to the support of missions, or the spread- 
ing of the Bible, so must the Roman Catholic his, to the endowment 
of a monastery, or the founding of a perpetual mass for the safetv of 
his soul ; the Jew his, to the translation and publication of the Mishna 
or the Talmud, and the Mahommedan, (if in that colluvies gentium to 
which this city, like ancient Rome, seems to be doomed, such shall 
be amon^ us,) the Mahommedan bis, to the assistance or relief of the 
annual pilgrims to Mecca. 

Upon the whole, we are certainly inclined to think that it is better 
that judges shall say, as it seems to us the legislature has said, that 
no use or trust can be valid that the revised statutes have not autho- 
rised, and that the absolute power of alienation, in respect both to real 
and personal estate, shall not be suspended for a longer period than 
the statutes allow, '' by any limitation or condition whatever" (1 R. S. 
sec. 15, p. 723, sec. 1, p. 778.) These rules, as general, we believe 
are safe and ssdutary, and when in special cases they need to be re- 
laxed, the legislature has the power to relax them. That power has 
already, in many cases, been wisdy and beneficially exercised. 
(Laws 1840, ch. 318, ^ 1, 2, 3, 4 ; Laws 1841, ch. 261 ; Laws 1839, 
di. 174, ^ 1, 2, 3; Laws 1889, ch. 184, 2 R. S., 8d ed., pp. 23, 24, 

And let it be remembered, that by ha exercise, tlie legislature has 
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virtually adopted that construction of the statutes which we have sup- 
posed tnat their ternis necessarily inoiport. And that the revisers, by 
incorporating the provisions of the acts to which we refer, in a sepa- 
rate article, m the title relative to the nature and qualities of estates 
m real property, have clearly shown that they regarded them as ex- 
ceptions to the general rules, which that title was meant to establish. 
(2 R. S., 3d ed., p. 23.) 

We shall not pursue remarks which, although they are far from 
having exhausted a subject of wide extent and deep interest, have 
led us further than we intended, but shall proceed to state briefly the 
result of our opinion. As we have declared that the devise to the 
Trustees of the Methodist Oharcb, and the trust annexed to it, are 
illegal and void, it is a necessary consequence that the direction to the 
executors to accumulate the residue of the personal, and the rents 
and profits of the real estate, for the purpose of building a house upon 
the lot in Brooklyn, cannot be supported. That direction could only 
have been sustained as ancillary to the principal trust, and therefore 
a constituent part of a valid charitable use. Separated from the trwst, 
it is clearly void, not only from the failure of its object, but as direct-* 
ing an accumulation for a purpose not authorized by law, and as in- 
volving an indefinite suspense of the power of alienation. 

A decree must be entered in conformity to the views we have ex- 
pressed, declaring that the devise of the lots in New-York and Brook- 
lyn, is absolutely void, and that the property devised has descended 
to the heirs at law as in a case of entire intestacy ; also that the next 
of kin and heirs at law are entitled to the accumulated fund in the 
bauds of the executors, directing a reference to a suitable person to 
take the accounts and to ascertain and report who are entitled to take 
as next of kin and heirs at law, and in what proportions, and reserv- 
ing all further directions until the coming in of the report. The tax- 
able costs of all the parties, and the reasonable counsel fees of, the 
executors, are to be paid out of the funds in their hands, and as they 
have acted in good faith, they are also to be allowed the usual com- 
missions upon the sums received and expended by them, including 
those arising from the real estate. 

SELECTIONS FBOM BECBVT BVaLI3H PBCISIOlfS. 

$ottflt of £orb0, 

Barnes v. Pbnnell, and othen-^July 12, 13 and 16, 1849. 

JOINT STOOK COMPANY — SETTING ASIDE TRANSFER OF SHARBS 

MISRBPR8SBNTATION OF SUOOBSS OF COMPANT. 

Upon appeal ftom lbs Conit of Seangna of Scotland, held, that in order to entitle a pnrehaaer 
of flharea in a joint-atock company to haTe the tranafer aet aaide, ha ini«t dtow that falaa 
repreaentationa aa to the prospecta and ancceaa of the company were made either bj thck 
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directors or by some aathorized person ; and that a mis-statement by the law agent employed 
only to recover the debts, was insufficient to support a charge of fraud. 
SembU, (per Lord Brougham,) that a mere miscalculation of profits will not support a 
cdiarge of fraud. 

The Forth Marine Insurance Company was formed in 1839, and 
the capital stock was settled at 100,0002., in 4000 shares of 251. each, 
lOZ. of which was to be paid on commencing business, and the 
remainder at such periods and in such instalments as the directors 
should appoint. Large dividends had been declared, but in 1842, the 
losses being very great, it was found necessary to make a call of 
21. 10s. per share. In the same year a Mr. Mackenzie, clerk to the 
appellant, held 50 shares which he had purchased in 1841, for 
1622. 10s., but had only paid at the rate of 21. 10s. per share, which he 
thought was the call made. Upon the application of the directors he 
did not pay the residue, but the appellant paid the call on a transfer 
to him of the shares after having called on the company's law-agent, 
and been shown their balance sheet and the report of their affairs. 
The company, in consequence of further losses, were again com- 
pelled to make another call of 61. per share, and in 1843, of the 
remaining 151. per share. The appellant refused to pay these calls, 
suspecting that the representations made as to the prosperity of the 
company by their law-agent were untrue, whereupon the directors 
brought an action for the recovery thereof. The appellant then 
brought a counter-action against the company, to set aside the sale 
and transfer of the shares, on the ground of fraudulent misrepresenta- 
tions of the success of the company on the part of the directors and 
their oflBcers. The actions having been ordered to be conjoined, 
were heard by the Lord Ordinary, who pronounced an interlocutor, 
finding that the appellant's statement was relevant to the conclusions 
of his action, and disallowing the company's defence. Whereupon 
they presented a reclaiming note to that finding, to the first division 
of the court, who found that there was no averment in the record 
relevant to set aside the transaction by which the appellant became 
a partner, or to liberate him from the obligations by reason of his 
shares, and in the other action by the company decreed against the 
appellant with costs. The company having become bankrupt, the 
London official assignee and the creditors' assignees had been sub- 
stituted for the company, and were the respondents to this appeal, 
which was presented against the two interlocutors. 

The Attorney-General and Mr. J. Anderson^ for the appellant. 

Roll and Inglis^ for the respondents. 

16th July, Lord Campbell, in moving the judgment of the house, 
said, that the whole case depended on the question whether there 
was such a fraudulent representation as would relieve the appellant 
from the contract he had entered into, and such fraud must be shown 
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to have been committed by a party whose conduct would bind the 
company. The law agent of the company, which was equivalent to 
the solicitor in England, had made certain misrepresentations of tbc' 
success of the company, but as he had simply been employed to 
demand and sue for the company's debts, it was clear he was not in 
that capacity authorized to make any representations. Then on the 
question that the law-agent being a partner in the company which 
was joint-stock and unincorporated, bound the remaining partners as 
an ordinary partnership, — this company was altogether different to a 
common partnership, inasmuch as the power of making contracts and 
transacting the business was vested in the directors and not in the 
individual shareholders. It was, therefore, immaterial whether the 
company was incorporated or not. The appellant must have known 
that the law agent was not one of the directors and that he was only 
employed to recover the debts. There did not appear to be any 
sufficient allegations sustained to connect with the directors, the 
fraud imputed to them, of making false representations in order to 
raise the price of the stock, or that any such fraud had been com- 
mitted* It might have been imprudent to have declared the divi- 
dends, but they were paid out of the premiums received up to those 
periods, and not out of the capital stock, nor with a view to increas- 
mg the price of shares. The appellant had, as he admitted, been 
cognizant of the demands on the company before the purchase, and 
had shown a want of caution, and was, tnerefore, not entitled to be 
released from his liability in respect of the shares. 

Lord Brougham said, that it was not sufficient to show a mere 
miscalculation of profits to support a charge of fraud, and that, there- 
fore, the judgment of the court below should be affirmed, citing Harrii 
V. Kemble, 2 Dow. & C. 468. 

The other peers present having concurred, the appeal was dis- 
missed with costs. 



In (Sl)anctrs. 

Before Lord Chancellor COTTENHAM. 

Sainteb V. Ferguson, 6th Nov. 1849. 

INJUNCTION RESTRAINT OP PRACTICE EPPECT OP VEEBIOT POR 

LIQUIDATED DAMAGES ON AGREEMENT. 

Held (reTeniog the order of Vice-chancellor Knight Bruce) that, where the plaintiff, a Su^ 
geon employs the defendant u hie aanstant under an agreement that the defendant was not 
to practise as a Surgeon in the town or within seven miles thereof, under a penalty of jC500| 
and the plaintiff has recovered the JC500 as liqaidated damagee by such verdict at law, the 
contract between the parties is at an end, and an injunction restraining such practising was 
diflwived. 

StmhUf an injunction will only be granted in aid of a legal right, where such right has been 
•stabUshed at law and eontinue§ to exist 

The plaintiff, Joseph Dendy Sainteri a surgeon at Macclesfieldi had 
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entered into an agreement with the defendant on the ISlh April, 
1848, whereby, in consideration that the plaintiff engaged the de- 
fendant as assistant, the said defendant promised that he would not 
at any time practise at Macclesfield, or within seven miles thereof. 
The defendant having been dismissed from the plaintiff*8 employ- 
ment for misconduct, commenced practice as a surgeon at Maccles- 
field. A motion for an injunction had been made to the Vice-Chau- 
cellor Knight Bruce, but refused on the ground of an action then 
pending, and an appeal from this decision had been dismissed with 
costs. At the trial of the action for breach of covenant, a verdict 
passed for the plaintiff, damages £600, and the Court of Common 
Pleas directed them to be considered as liquidated damages. (7 
N. Y. Leg. Obs. 198.) The motion for an injunction was thereupon 
renewed, the legal right having been established, and was granted. 
This appeal was therefore presented from that order. 

Baccm and Lewin, for the appellant, cited Woodward v. GyUi, 2 
Vern. 119 ; Lowe v. Peers, 4 Burr. 2225 ; French v. Macale, 1 Conn. 
& L. 459 ; 2 Dru. & W. 269. 

J. Russell for the respondent. 

The Lord Chancellor said that the damages being in the nature 
of liquidated damages had incorporated the agreement into the ver- 
dict and that therefore it was at an end between the parties. The 
defendant had purchased a right to practise at Macclesfield, in con- 
sideration of the ^£500 liquidated damages, and this court could not 
restrain him from so practising. There had been no case mentioned 
in the argument, in which an injunction had been granted to aid a 
legal contract after it had ceased to exist, and in the absence of such 
precedent this court must act upon the ordinary principle of only 
granting an injunction in aid of a legal right, where such right had 
been established at law, and continued to exist. The order of the 
court below must be, therefore, reversed. 



(Sottrtof (Siuuxis Bcnct). 

Before the Foor Judges. 

Freeman v. Roshbr. — May 22df 1849. 

TRESPASS FIXTURES AUTHORITY TO BROKER. 

In an action of trespan, quare elmutum f regit, the defendant pleaded not ^tlty. On the trial 
it appeared that the defendant had authorized a hroker, under a distrefls warrant, to seize 
goods and chattels, and the broker had pulled down and sold fixtures, paying the proceeds to 
the defendant, who acknowledged the receipt thereof, without, however, notice of thetrts- 
pasB. HsW, that the defendant was not Uable for the tresspass, and the verdict was entered 
for him. 

This was an action of tresspass quare clausumfregu^o which the de- 
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feadant pleaded not guilty. It appeared that the defendant had 
signed a warrant authorizing a broker to seize the plaintiff's goods 
ami chattels, and that the broker had pulled down the plaintiff's fix- 
tares in the belief that they were the chattels which he was autho- 
rized to seize. This was the trespass complained of. The defen- 
dant had given a receipt to the broker for the money produced by 
the sale of the fixtures. A rule nisi had been obtained to enter the 
verdict for the defendant. 

Bt the Coukt. The authority given by the defendant to the 
broker, was to seize goods and chattels and not fixtures ; and, there- 
fore, the defendant had not given any authority prior to the seizure. 
As it has not been shown that the defendant upon signing the receipt 
for the proceeds of the sale, had notice of any trespass, the mere re- 
ceipt olthe money does not amount to an adoption of the act of the 
broker as the defendant's agent. There was, consequendy, nothing 
to render the defendant liable, except the distress warrant and the re- 
ceipt, and the rule must, therefore, be absolute to enter the verdict 
for the defendant. 



Court of (Sommon |)lea0. 

Before the Four Judges. 

Hopwood v. Thorn — 26th Juncj 1849. 

SLANDER, VERBAL AND WRITTEN. 

Hie wordi in an aetioo of dander in retpect of boaineBe tranaactione, and the improper coodnct 
impated not being stated, held not actionable. Held, also, that letters to a party who had, 
with the plaintiff's consent, undertaken to investigate the charges against the plaintiff, were 
priTileged, and that therefore words therein were not actionable. 

A rule nisi had been obtained upon leave reserved calling upon 
plaintiff, a dissenting minister, at Thatcham, and formerly in part- 
nership as a draper with the defendant, his brother-in-law, at South- 
ampton, to show cause why a nonsuit should not be entered in this 
action or why judgment should not be arrested or a new trial had. 
The action was to recover damages for slander, verbal and written 
and a verdict was found for the plaintiff for ^150, on the 1st and 
2d counts, and j£100 on the 5th and 6th. The words charged were 
" He is a rogue, and I can prove him to be so by his books. He pre- 
tends to have been as good as a father to his brother-in-law, but he 
has cheated him of £2,000. You will see what a father he has been. 
I will expose him so that he cannot appear again in the pulpit. I 
wonder how any respectable person can countenance him." It was 
proved that the attendance at the plaintiff's chapel bad diminished 
m consequence of the words spoken. 
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Review. 

By the Coubt: — The alleged slander was, that the plaintiff had 
taken advantage of the defendant in partnership transactions, bat 
without stating the means, and was therefore not actionable. Nor 
have the words spoken any connection with the plaintiff's office as a 
minister. 

The action was therefore only maintainable on the ground of 
special damage proved. There was, however, no distinct evidence 
that the falling off in attendance at the plaintiff's chapel took place 
in consequence of the alleged slander, and he had therefore no cause 
of action on these counts. As to the other counts, imputing the writ- 
ten slander, it appeared that it was contained in a written corres- 
pondence between the defendant and a gentleman who had made an 
investigation at the plaintiff's request into the charges. They were 
therefore privileged, and no action could be sustained either for the 
verbal or written slander. The rule must be made absolute to enter 
a nonsuit. 



RnJietD. 

Thb Contract of En DOMSMBifT, with Notes and References ; to which is added a practical 
form for a notice of dishonor, from Chitty. By Lboeb. Auburn : Derby, Miller & Ca 
1849. pp.71. 

The above is the title of a work from the pen of a lawyer belonging to this 
State. The readers of the Legal Observer will not fail to recognise in its 
pages the able articles on the subject of endorsement, which recently ap« 
peared in this journal. Those articles, and the opinion so obnoxious to the 
writer of them, together with the opinions of judges in other courts, in our 
state and the state of Michigan, chiefly make up the book. They constitute 
a compendious and well-considered review of the law in reference to the 
duties of those who seek to charge an endorser. It is a strong and forcible 
array of reason and principle against authority. The Court of Appeals, 
whose decision the author combats, may* not readily recede from its position 
in the premises, but we see not how that high court can resist the force of the 
author s argument. We shall not be surprised to see the case of Warden 8f 
GrittDold ads. The Cayuga County Bank, at no distant day, written among 
cases overruled. The book is valuable, and should be in every lawyer's 
library. We understand that it is for sale by Banks & Gould, and John S. 
Voorfaies, of this city. 

H. D. 
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FORM FOR A NOTICE OF DISHONOR.* 

In relation to the two points discussed, the following propositions 
are submitted.* 

FirH^ — The notice must contain such a description of 4be bill or 
note as that the court can decide for itself, and on its own responsi- 
bility, when a bill or note is produced and offered to be given in evi- 
dence under the notice of dishonor, that is the one described in the 
notice served. This is a question solely on the papers^ and to be 
decided like any other question of variance, by comparing tkefn with 
each other. The only question for the court is — is the bill or note pro- 
duced, described in tbe notice. It is a question of law — of legal 
cerCainiy and precise accuracy; and the court must decide the ques- 
tioa right, even tboogb tbe endorser should decide it wrong ; and l!he 
plaintiff should be held to more certainty and stricter proof of tdc^my 
than in an ordinary question of variance on the pleadings, for it pre- 
sents, in addition thereto, the qnestion whether a condition precedent 
has been perforaied, a question of right, and not solely, as in the case 
of variance on the pleadings, a question whether a conceded right has 
been so described m the pleadings, as to allow it to be proved under 
the description of it contained in the papers.t The question whether 
the note produced is *• the one intenaed to be referred to" in the no- 
tice, or what *^ information the notice when received, conveyed to bis 
mind," are questions of fact in relation to which the court has no right 
to form or express an opinion ; and the court that undertakes to do 
it, undertakes what Lord Mansfield undertook iu the case of libels in 
England, to pass on the question of mind, as a legal proposition. It 
is a principal which can no tnore be established or maintained in re- 
lation to endorsements than it can in relation to libels; and it will 



♦ N. Y. Legal Obwwr, v. 7, p. 169,233-265. 

t A conditioD procedeut, is one which muit be performed. A eonrt of equity cioaot re- 
lieve from the conieqaeiices of a condition preeedent unperformed. \ Vem. 83 ; 1 AUi. 361 ; 
2 Bro. C. C. 43 ; 4 Kent Com. 124 and 5,4 ed. 

VOL. vni. 6 
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Fonn for a Notice of Dishonor. 

open the same door for favoritism or oppression on the part of the 
court in the one case as in the other.* 

Second. It must contain a statement, in such language as the 
holder may choose to adopt, that the bill or note mentioned and de- 
scribed t» the notice^ has been duly presented for payment and payment 
thereof neglected or refused* 

Mr, Chitty, in a note to his work on Bills of Exchange and Pro- 
missory Notes, gives the following form for a notice of dishonor. 

"No. 6, CoRNHiLL, London*. 
Dated, 6th July, A. D. 1831. 
Sir, (or * Gentlemen,') 

I hereby give you notice that the bill of exchange, dated 1st May, 

1831, last past, drawn by A. B. of , in the county of , on 

C D. of No. — -« — Street, London, and whereby the said A. B. re- 

3 nested the said C. D. two months after the date thereof, to pay to 
le said A. B. or his order, 50/. and which was endorsed by the said 
A. B. to E. F. of, &c., and by the said E. F. to G. H. of, &c., and 
also by th^ said G. H. to you and also by you, and whereof I am now 
the lawful holder, was on yesterday, the 4th day of July instant, duly 
presented to the said C. D. for payment thereof, but was and is un- 
paid and dishonored, the said C. D. stating that, &c. [according to 
the answer given to the notary f"] and I request you immediately to pay 
the amount to me, to prevent the expense of litigation. 

"I am. Sir, 
Yours, &c. 

L. M. 
" To I. K. Merchant^ or Messrs. I. K. and Co. [according to the fact"] 
at , in the county of ." 

The notice may be somewhat abbreviated, though the substance 
of it must be retained. The safest and most prudent way is, to at- 
tach or give a true copy of the bill or note with all the endorse- 
ments on it, with the notice served, and refer to it in the notice, as a 
correct copy of the bill or note presented and dishonored. 



* SuppoM in an action for detaining pertonal property , where a demand is DeceMary before 
a right of action accrues, the plaintiff should prove he demanded in writing of the defendant 
other pereonal property, and that he made a *' mistake/' and intended to have described the 
personal property in controYersy in the written notice ; but that the defendant had at the time 
no snch personal property in his possession belonging to the plaintiff, as was mentioned and 
described in the written notice, and from those facts should undertake to raise a presumption, 
that the notice when received conveyed to the mind of the defendant information, that the 
plaintiff demanded " the identical " personal property ** in question.*' Would it be allowed ? 
There might be eomparatively some ground for so holding in an action for detaining property, 
for in such a case a perranal demand is necessary, and it may be said, that the mind, or inten- 
tion of the defendant may be looked at, whereas in the case of an endorsement, a personal no- 
tice to the endorser is not necessary, and his liability does not depend on the state iad condition 
of his mindy or on what he does or does not know. 
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The following is the form now in iise at the Cayuga County 
Bank: 

"$ Auburn, *' 184 

" Sir, 

Take notice that a Promissory Note, 
made by to the order of for dollars, dated 

at after date, this day due, endorsed by you, was this day 

presented by me, at the Cayuga County Bank, where the same was 
made payable, and payment thereof demanded of the of 

said Bank, and by him refused, and is this day protested for non- 
payment. The holder looks to you for the payment of the same. 

Yours, &c. 
To Notary Public." 

In Bouhan vs. Welsh^ 3 Bing. New Cases, 688, Chief Justice Tin- 
dal, gives the following form for a protest : 

" Know all men, that I, A. B. on the day of at the 

usual place of abode of the said have demanded payment of 

the bill, of the which the above is the copy, which the said did 

not pay, wherefore I, the said doTiereby protest the said bill. 

Dated, this day of ." 

The forms of protests adopted by our notaries are substantially 
like the one used by the Cayuga County Bank, as follows : 

" United States of America, > 
State of New- York. > ^^* 

Be it known, that on the day of in the year of 

our Lord, one thousand eight hundred and at the request of 
I, Josiah N. Starin, a Notary Public, duly admitted and sworn, 
dwelling in the City of Auburn, County of Cayuga, and State afore- 
said, presented the annexed of for dollars at the Ca- 
yuga County Bank, and demanded payment thereof, which was 
refused. 

Whereupon I, the said Notary, at the request aforesaid, did jwo- 
test, and by these presents, do solemnly protest^ as well as against 
each and every parly to the said as against all others whom it 
may or doth concern, for exchange, re-exchange, and all costs, 
charges, damages, and interests, already incurred and to be incurred 
by reason of the non-payment thereof." 

The certificate of the notary certifying to the facts mentioned in 
our statute, is made evidence oi those facts. If the receipt of the no- 
tice is denied by the aflSdavit of the endorser, they are to be proved 
by other legal evidence. The facts to be proved are those stated vn 
the protest. Those relate only to the acts of the holder, and not to the 
mind of the endorser, or the effect produced on the mind of the en- 
dorser by those acts. 

Suppose the notary in the case of the Cayuga County Bank vs« 
Waraen If Griswoldi had certified to what the Court of Appeals states 
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Focm iar ft Notic* of Dithaam. 

(u the facts for charging the eadorsere with the payment of the note 
in suit, viz. : that he did not describe the note in suit in the written 
notice of protest, but that he described another and different note, to 
wit : a note for three hundred dollars^ and that S. Warden had no such 
note in the bank as the one mentioned and described in the notice, and 
that he put on the margin of the notice the cabalistic figures $600,* 
and that the '* defendants knowing the facts stated, on the receipt of 
the noticCf could not fail to be apprized by it, that the particular note 
in suit had been dishonored " — ^would it have been a good and suffi- 
cient certificate under the statute ? Does proving the same facts by 
parol give them more binding force or legal efficiency than if proved 
by a notarial certificate? 

Unless the note is described in the notice, how can the party on 
whom it is served draw from it a new notice to serve on nis prior 
endorser? Perhaps the prior endorser may not be a party to the 
"accessory facts" which attach to the endorser on whom the first no- 
tice is served, or perhaps other and different " accessory facts," may 
be applicable to the prior endorser, or perhaps az to him no accessory 
facts may, exist, and he maybe ignorant of the existence of those which 
attach to the endorser on whpm the first notice is served by the hold-^ 
er, then certainly tlie note must, even under the ruling of the Court 
of Appeals in the case of the Cayuga County Bank vs. Warden if 
Gristvoldf be described in the notice served on stu:h prior endorser. 
Chitty on Bills, ninth Am. from the eight Lon. Ed., by O. L. Barber, 
Springfield, 1839, 514 and 520,+ 2 Camp. 208. Smith vs. Mullitt. 
Same, 110^ Marsh vs. Maxwell. Id. 373. Jameson vs. Swinton. 4 
Barn, and Aid. 452. Turner vs. Leech. 5 Cowen, 303. Mead vs. 
Engs. 

The usual course is, for the endorser on whom the first notice is 
served, to " re-mail " the same notice directed to the prior endorser, 
or otherwise properly serve it ; or else make out from it a precise 
copy, only altering the direction, and properly serve such copy on 
the prior endorser. 2 Hill. 451. Bank of the United States vs. Davis. 
1 Do. 263. Howard vs. Ives. 2 Hall. S. C. R. 112. Ogdenvs. 
Dobbin. 



* 16 Vermont R. 50, Clark vs. Sioughton et aL 

t But the rale is now well settled, that the holdtr mutt, in order to subject all the parties 
to actions at his suit, give or forward all his notices to every one of the endorsers, and to the 
drawer, whose residences he can ascertain, on the day after the bill or note was dishonored ; and 
if he omit to give or forward such direct and distinct notice to each, he may be deprived of all 
remedy against the omitted party, unless some other party to the bill has given him notice of 
the dishonor in due time, in which case such latter notice will enure to the benefit of any 
holder.*' Chitty on Bills, 514. Dobree vs. Eastwood, 3 Car, and P. 250. 

** It is usual for the holder only to give notice to the person from whom he immediately re- 
ceived the bill or note, especially if he is ignorant of the residence of the other partiesrand if 
so, his neglect to give notice to the other prior endorsers, and to the drawer, cannot, on any 
sound principle, deprive either of the endorsers of the right to proceed against the person who 
endorsed to him, and all prior parties, provided he, in his turn, has duly forwarded notice. The 
rale is, therefore, clearly settled, that each party to a bill or note, whether by endorsement or 
roeve delivery, has, in all cases, until the day after he has received notice, to give or forward 
notice to his prior endorser, and so on till the notice has reached the drawer.*' Chitty on Bills, 
520. Darhishire Y. Parker, 6 EbM. 3. 2 Taunt. 224» S. C. Bayl. 5th edit 268. 
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There is no pretence that any parol notice was given by the 
holders of the note, to the endorsers, in the case of the Cayuga 
County Bank vs. Warden if Griswold. That was not done. The no- 
lice served was partly printed and partly written, and in the lan- 
guage of Judge Mullett, in the case of Vole vs. GoW, ** that must 
speak for itself.^ A copy of the note and notice are before the 
reader; each one of whom is fully competent to decide, whether the 
note for the recovery of the money mentioned, in which the endorsers 
were sued, was or was not described in the notice of protest, or 
whether another or different, or some imaginary or supposed contract 
was described.t 

The conclusion is inevitable, either the case of the Cayuga County 
iBank vs. Warden ^ Griswold, was decided wrong, or the bolder of an 
endorsed note is not bound to describe the note in the notice of pn^est 
to charge the endorser with the payment of it. legbs. 



[Much interest has been excited in the profession, particularly in 
the Admiralty Courts, as to the effect and operation of the non4m- 
prisonment acts of Congress in this state on process inpersonam, issu- 
ing out of these Courts ; we have obtained for publication two deci- 
sions made on the subject by the U. S. District Court of this district, 
and propose to publish them for the information of the Bar. One of 
the cases appears in this number. The other will appear in our next. 
The cases are referred to in Marshall w. Bazin, 7 N. Y. Leg.Obs. 342.] 

U. &. WxBlxict Coort 

Southern District of NeuhYork. 
[ In Admiralty.] 

Before the Honorable SAMUEL R. BETTS. 

Levi Gaines v. John H. Travis. 22 January ^ 1849. 

PERSONAL ARREST UNDER U. S. PROCESS. POINTS OP PRACTICB, AC. 

Itiflnot necessary for either party to give other notice of a final decree than by uaing the 

proper means for enforcing it. 
It is not iucamhent npon a party to notify another, when the time for appealing will expire. 
In case of surprise or misapprehension the coart will always interfere and enlarge the time for 

appealing and will stay execution to that end. 
A stipulator nnder his stipulation, is by the rules of the Supreme Court of the United States 

placed ia a situation where a decree agamst the principal may at the same time be final 

against him, and nothing be left open for him to question as between the original paities» 

after a decree on the merits. 

• N.Leg al ObserTer.vol. 7, p. 247. t Id. 114. 
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The term " sammary * as applied to process, means * immediate, instantaneous,' as contradb- 
tinguished from the ordinary intermediate applications and delays ; the court, however, pos- 
sesses full authority over it while in course of execution. 

Under the rules of the Supreme Court, a direction to arrest the person, in case no property can 

p be found, may be fcombined with a fi. fa, — the stipulator becomes subject to the same 
process with his principal by virtue of those rules and regulations. 

The acts of Congress, passed Feb. 28th, 1839, and Jan. 14th, 1841, (4 L. U. S. 3Sfl~4lO,) 
abolishing imprisonment for debt on process issuing out of Courts of the U. S., considered 
in connexion with the laws of New- York, relating to non-imprisonment (1 R. S. 807, § 1,) 
in force at the time of their enactment, do not apply to proceedings in Courts of Admiralty : 
their practice remains as regulated by the Acta of Congress, 1789 and 1792 and 1793, and 
as altered by the courts, under the authority of those and a subsequent statute. 

The intention of the Act of Congress, passed August 23d, 1842 , (4 L. U. S. 516; § 6,) was car- 
ried out and embodied by the rules and regulations of the Supreme Court, January term, 
1845, and they fully authorize the form of process and arrest, employed in the present case. 

The 153 Section of the Code of Procedure, passed April 12th, 1848, would give to defendantiT 
in Courts of Admiralty the same exemption as defendants have under process from courts 
of law and equity, but for the Act of Congress, passed August 23d, 1842, in connexion with 
th^ rules of the Supreme Court of January, 1845, which prevent its application to Admi- 
ralty process. 

The unquestioned and nninterfered-with practice under those rules, for some years within the 
notice of the Supreme Legislature, furnishes a strong inference, that the existing form of 
practice is pursuant to the intention of the law and regulations under which it has been 
continued. 

The facts of the case appear in the opinion. 
Mr. Nashf for Plaintiff 
Mr. Sanxay^ for Defendant. 

Per Curiam. — This is a motion, on behalf of McKee, the stipulator 
for the respondent in the cause, to set aside all proceedings therein 
subsequent to the final decree, and also to discharge McKee from 
arrest on a capias ad satisfaciendum issued upon the decree. 

It appears upon the papers and minutes of court, that the cause 
was brought to hearing upon proofs taken in court, in September term 
last. 

The matter in contestation, was the liability of the respondent to 
pay to the proctor of the libellant, the taxable costs which had ac- 
crued in the cause. 

Circumstances intervened after the argument, which prevented 
the court considering and deciding the cause until November term 
last, when a decree was rendered in favor of the libellant. 

Early in December, his proctor served on the proctor of the re- 
spondent, a copy of the bill of costs, with due notice of taxation. 

This bill was returned by the respondent's proctor, in a written 
note, stating that he " had not yet received any notice of any decision 
in the case, and when I do, if it is against me, I shall, I think, most 
certainly appeal." This note was dated December 5th. The libel- 
lant's proctor proceeded notwithstanding, to tax his costs, and having 
perfected his decree, issued a writ of execution thereon. 

The decree entered was against the respondent and McKee, his 
bail or stipulator, for the amount of taxed costs, and on the execu- 
tion, McKee was imprisoned. 
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These proceedings, it is charged, are without warrant of law and 
wholly irregular ; first, because the decree was inoperative against 
the respondent, until a copy, with notice of its entry, should be served 
on the proctor of the respondent ; and secondly, because the libel- 
lant took a' final decree summarily, at once against the bail or stipu- 
lator, without any process against him or notice, and followed such 
decree by pre-emptory process of arrest. 

It is further contended, that if the proceeding to final decree and 
execution is supported by the court, the respondent and his surety, 
are by the laws of the United States exempt from imprisonment, and 
that the bail is accordingly entitled to his discharge. 

The first objection is not tenable. This court does not pursue the 
practice of the English Admiralty and Ecclesiastical Courts, in the 
particular of edicts and monitions to parties to appear in court, and 
near sentence, or perform it, or to admonish their fidejussors to do so. 
2 Br. Civ. and Ad. 407, 429, 356. Clarke's Praxis, 63, 64, 66. 

The multifarious proceedings connected with the progress of a 
cause, through its different stages in those courts, are here dispensed 
with, and after issue, an admiralty cause is put upon the calendar, 
brought to hearing and disposed of, substantially in the same manner 
as suits in the common law courts. (Belts' Pr. 98.) 

There is nothing in the rules of this court, or of the Supreme Cour^ 
rendering it necessary for either party to give the other notice of a 
final decree, otherwise than by the proper means for enforcing it ; nor 
does it appear that there are traces ot such practice in any of the 
United States Courts. (Dunlap's Ad. P. 301. Conklin's Ad. Pr. 703.) 

If the case is appealable, the decree cannot be executed in this 
courg within ten aays after it has been rendered ; (rule 152,) but it 
is not incumbent upon the party obtaining the decree to admonish the 
other when that period of delay wiU expire. 

The entry "apud acta" is notice to all parties. The delay of ex- 
ecution, is lor no other purpose than to further the party's right to 
appeal. 

In case of surprise or misapprehension the court will always inter- 
fere and enlarge that time and stay execution until a reasonable op- 
portunity is afforded to perfect an appeal. Except to that end, the 
practice in this cpurt extends no indulgence or privilege to the parties 
to the suit, to be notified or advised in respect to the final decree. 

The libellant accordingly committed no irregularity in not serving 
a copy of the decree on the respondent or his proctor. 

In the present case, it is proved and admitted, that the respondent's 
proctor was informed by the deputy clerk, that the decree was render- 
ed before he received the bill of costs with notice of taxation, which 
of itself was sufficient intimation to put him on inquiry. 

The proceeding excepted to by the second objection is compara- 
tively a novel one in the practice of this court, and therefore deserves 
more critical attention. 

Under the standing rules and usage of the court, it had formerly 
been necessary, in order to enforce the undertaking of stipulators, to 
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proceed by independent orders and notices, after the lapse of ten 
days, to bring tnem before the court to show cause why execution 
should not issue against them. (Rule 146. Betts' Pr. 98.) 

But not only the oblisation of stipulators fixed by the rules of this 
court, but also the remedy against them have been essentially altered 
by the rules of the Supreme Court. 

The bond or stipulation in this case was taken under those rules. 
(Sap. Court, rule 3,) and the condition prescribed by that rule is, that 
the respondent will appear in the suit, and abide by all orders of the 
court interlocutory or nnal in the cause and pay the money awarded 
by the final decree rendered in court. And the rule provides that 
^ upon such bond or stipulation summary process of execution may 
afia shall be issued against the principal and sureties by the court, to 
enforce the final decree." 

It appears this is a well-considered direction of the court, for the 
same langua|[e is repeated in Rule 4. 

The practice in the Massachusetts courts had been long in con- 
formity with those rules, (Dunlap Pr. 301 — 3,) and in this court, since 
1838, execution issued summarily against stipulators, if the original 
decree was not satisfied (Rule 59,) although the stipulators were 
charged by distinct proceedings. (Rule 145.) 
• Under the U. S. Supreme Court rule, however, execution goes 
against stipulators upon the decree against the principal. The sure- 
ties subjecting themselves by force of their undertaking to abide and 
folfil the decree against the principal. (Conkling Ad. Pr. 459, 774.) 
This perhaps does not go beyond the familiar practice in all courts, 
of placing parties having a common interest, by their private agree- 
ments or stipulations, or by express order of the courts, in a situation 
that all shall abide the litigation with one, and in such cases, a judg- 
ment or decree against that one, is made to have the like effect against 
alL 

The stipulator binds himself to pay the money decreed against the 
principal. 

There is nothing left open for him to question, as between the ori- 
ginal parties, after a final decree fixing the liability of the principal. 
If admonished or cited by sci.fac. he could not be permitted to set up 
error of any kind in the decree, or surrender the principal, or invoke 
prior execution upon his property, and all the advantage of such after 
proceeding would be to aflbrd longer delay to him in producing the 
money to be paid. 

The court, however, accepts his undertaking as placing him in a 
common predicament with his principal, and as submitting himself to 
the same processes upon the decree. (Conkling Pr. 774.) 

The execution taken out in this case was therefore authorized by 
Rule 4, and is in conformity with the directions of Rule 21, and the 
objection to this method of proceeding cannot therefore be supported. 

The term summary, when used in relation to process, means imme- 
diate, instantaneous. This in no way interferes with the authority of 
the court over it whilst in progress of execution, but it issued summa- 
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lily in contradistinction from the ordinary course, by emanating and 
taking effect without intermediate application or delays. 

The last point raised is, as to the effect of the non-imprisonment 
acts of Congress and this state, and whether the stipulator in the 
cause is subject to arrest and imprisonment upon the final decree 
against him. 

A question was made as to the regularity of process of execution 
against the stipulator, it combining ^ifi.fa. against the property, with 
direction to arrest the person in case no property was found to sa- 
tisfy the. decree. 

This objectioQ is not tenable. Under Sup. Court Rule 3, the 
stipulator becomes subject to the same decree and process with his 
pnncipal, and this execution is in the form authorized by Supreme 
Court Rule 21* 

The two acts of Congress abolishing imprisonment for debt on 
process issuing out of the Courts of the United States were passed, 
February 28tfa, 1839, and May 14, 1841 (4 Laws U. S. 321,410.) 

The second act is supplementary to and declaratory of the first, 
and directs it to '* he so construed as to aholish imprisonment for ieht'on 
process issuing out of any court of the United States in all cases whatever^ 
tohertj by the laws of the State in which the said Court shall he held, im- 
prisonmentfor debt has beeUy or shall lureafier be abolished*^ The act 
of 1839, in terms applied only to the laws of the State exisUng at the 
time of its enactment. 

The Revised Statutes of New-York, in force, when both acts of 
Congress passed, direct that no person shall be arrested or impris- 
oned on anjr civil process issuing out of any court'of law, or any exe- 
cution issumg out of any court qf equity, in any suit or proceeding in- 
stituted for the recovery of any money due upon any judgment or de- 
cree, founded upon contract, or due upon any contract, express or 
impUed, or for the recovery of any damages from the non-performance 
of any contract. (1 R. S. 807 § 1.) 

Regarding the State Statute as made part of the act of Congress in 
all its language, it is manifest that it does not in terms reach prqceed- 
iogs in the courts of admiralty • 

Civil process issuing out of a court of law, would not embrace an 
exeeuiion issuing out of a court of equity, and accordingly it was neces- 
sary specially to interdict imprisonment on the latter, to carry out the 
intention of the legislature. 

The distinction between courts of law, equity and admiralty, is 
pointedly marked in the constitution and laws of the United States. 
(Const. Art. 3. Process acts of Congress of 1789, 1792 and 1828. 
1 Stats. U. S. 98, 276.) The forms of writs, executions and other 
process and the forms and modes of proceeding in suits in those of 
common law. shall be the same in each State as used or allowed in 
the Supreme Court thereof, in those of equity and in those of admi- 
ralty and maridme jurisdiction, according to the principles, rules 
and usages which belong to courts of equity and to courts of admi- 
radty respectively as contradisdngui^ed from courts of common law. 
VOL. vm. 7 
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(Act May 8, 1792. 1 Stats. U. S. 276, §2.) The act of May 19, 
1828, is to the same effect, in respect to States admitted into the 
Union since 1789, (4 Stats. U. S. 278,) and ^ 3 of the latter act, 
which directs executions and final process issued on judgments and 
decrees rendered in any of the courts of the United States, to conform 
to those of the State, plainly limits the decrees to those made by courts 
of equity. (10 Wheat. 473, Manro vs. Almeida, 6 Peters 298. 
Hind vs. Vettis.) Power is given the courts, by these acts, to vary their 

Erocesses at discretion, and so as to render them operative entirely 
eyond like process issued by State courts, (10 Wheat. 61, J7. 5. vs. 
Halstead,) unless Congress has regulated the subject by specific 
enactments (7 Peters, 209. Duncan vs. DarsU) 

It is manifest upon this succinct summary of the acts of Congress 
and decisions of the United States Courts, that the State statute re- 
ferred to has no application to arrests and imprisonments under pro- 
cess from courts of admiralty. Their practice remains as it was de- 
clared by the acts of 1789 and 1 792, and as altered by the courts 
under the authorization of those acts and a more recent one, to be 
adverted to hereafter. (MSS. decisions Jany. 1848. Gardner vs. 
Isaacson. 

On the 12th of April, 1848, the legislature of New-York passed an 
act to simplify and abridge^ the Practice^ Pleadings and Proceedings 
of the courts of this State." 

By Sec. 153 of that act ft is declared, that, " No person shall be 
arrested in a civil action, except as prescribed by this act," and then 
proceeds to specify the cases in which a defendant may be arrested, 
none of which include suits on contracts, without fraud or deceit. 

A libel and warrant of arrest in personam in admiralty is a civil oc- 
tion^ within the fair and proper classification of remedies, and this in- 
terdiction of arrest in connection with the act of 1841 would give to 
defendants in admiralty the same exemption from arrest, as defend- 
ants have under processes from the courts of law and equity. 

There is no doubt that Congress may. by clear enactment adopt 
the prospective legislation of the States and impart to it the effect of 
an act of Congress. (U* 5. v. Paul, 10 Peters, R. 150.) Upon the 
same principles Congress can confer on the U. S. Courts power to 
re|2:ulate process or practice in conformity to existing State laws, or 
direct it to be conformed tjo future legislation of the State upon the 
subject. (13 Peters 45, Ross vs. Duval, 

All regulations relating to processes of courts are regulations ofprac- 
tice (10 Wheat. 1.) In this the United States jurisprudence is wholly 
distinct and independent of that of the States, and accordingly the 
local methods of proceeding govern the United States Courts, only in 
so far as they are sanctioned by authority of Congress or the courts. 
This authority is expressed as well by rules which the courts are em- 
powered to adopt as specifically by statutory enactment. 

The acts of Congress to abolish imprisonment for debt, assume to 
act only over process and are merely provisions regulating the practice 
of the United States courts. They are not placed on high principles 
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of humanity or public policy. They profess no more than a purpose 
to conform to the processes employed by the States where the courts 
exercise jurisdiction, forbidding the imprisonment of debtors when not 
allowed by the laws of one State, and permitting it whenever autho- 
rized by the laws of others. 

Accordingly if the legislature of New- York at its present session 
should rescind the Code of Practice promulgated the last, this provi- 
sion, which is supposed to stand in connection with the act of Con- 
gress of May 14, 1841, would to tn^^ante cease to have influence over* 
the proceedings of the United States Courts. 

It becomes necessary, therefore, to examine a subsequent act of 
Congress, to see whether this matter has not been otherwise disposed 
of so as not to fall within the regulation of the State legislature enact- 
ed posterior to that statute. 

The act of August 23, 1842, (4 U. S., 518 ^6) confers upon the 
Supreme Court '* full power and authority to prescribe and regulate,* 
and alter the forms of writs and other process to be used and issued 
in the district and circuit courts of the United States, and generally to 
regulate the whole practice of said courts." 

In January Term, 1845, the Supreme Court adopted a body of 
rules governing the United States Courts in admiralty proceedings, and 
the portions of those rules before cited, fully authorize the form of 
process used in this case. 

The question then is, does the existin*g law of New-York in connec- 
tion with the act of Congress of May 14, 1841, prevent the operation 
of the act of August 23, 1842, and the rules of the Supreme Court 
established under its provisions. 

It seems to me that a common principle' of construction must be 
applied to this varied legislation. 

In my view of the subject the act of Congress of May 14, 1841, 
standing by itself, must have taken effect the same as if it had incor- 
porated the State enactment of 1848 in its provisions, and that so 
conaposed, it would interdict suits in admiralty as cxml actions^ beinff 
prosecuted to arrest and imprisonment in matters of contract and 
debt. 

Upon the same principle the rules of the Supreme Court of 1845 
are to be regarded as passing into and taking the force of the provi- 
sion of the act of Congress of August 23, 1842. Manifestly, then that 
act so modified, or rather completed, would operate as a suspension 
of the act of 1841, the provisions in the two, standing in direct contra- 
diction in this particular ; the latter statute having prescribed a dif- 
ferent method of regulating the processes of admiralty courts and 
their force and effect and the criterion which should determine whe- 
ther imprisonment for debt should continue to be enforced on this pe- 
culiar process. Nor is this result avoided by the circumstance that 
the law of New-York is posterior to the act of 1842. It does not 
possess the quality of bringing down to its period of enactment the 
antecedent act of 1841, but upon all sound prmciples of construction, 
so much of that act as might in any way mtercept the full effect as 
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the act of 184)2, was suspended or repealed by the latter. So long as 
thia last one continues in force it must supply the absolute law on the 
saal;^ect. From the time the rules of the Supreme Court were adopt- 
ed, the act of 1842 must therefore be construed to embody those rules 
in its provisions, and thus empower the arrest of respondents on pro- 
cess issuing from courts of admiralty, and the act of 1841 must ac- 
cordingly be interpreted in subordination to it and so as not to impugn 
that power, by subjecting it to be controlled by the after legislation of 
the States. (11 vol. Decisions, MSS. Gardner vs^haacson. 

I do not enter into the discussion, whether upon this construction of 
the act of 1842, the Supreme Court may not also extend to courts of 
law and equity, the same power to arrest and imprison on process 
that is given in adojiiralty causes. The point is not before me for ad- 
judication, and although that is a legitimate and forcible considera- 
tion, on weighing the probable intent and meaning of Congress in the 
entire provision, it is not in my judgment of such force as to justify 
me in holding that the Supreme Court had misinterpreted their powers 
under the statute in relation to the admiralty practice, or that the act 
of 1841 should be expounded to draw within its provisions cases 
clearly not covered by it at its enactment, and brought into existence ' 
by State legislation subsequent to the act of 1842 and the rules of the 
Supreme Court promulgated under the authority of the latter act. 

The practice of the admiralty courts continuing the arrest of parties 
under their process subsequent to the acts of Congress of 1839 and 
1841, is strong evidence of the acquiesence of Congress and the pub- 
lic in the exposition put upon those statutes, and more especially since 
the promulgation of the rules of the Supreme Court in 1845, when 
the authority to arrest and imprison on admiralty process was sol- 
emnly recognised and declared by that high tribunal, and the courts 
having proceeded openly under those rules to arrest and imprison 
parties on mesne and final process, must it be accepted that the in- 
tent and meaning of Congress in the act of 1842 was to place the re- 
gulation of this subject, so far as respects the U. S. Courts, under 
me direction of the Supreme Court, and not. leave it subject to the 
changeable legislation of the States. 

I accordingly pronounce against the motion on all the points raised ; 
but they being of novelty and importance, the decision is without 
costs. 



blackstone's commbntaribs-^use of port wine. 

Dr. Scott (Lord Stowell) talked of its having been said that Addison 
wrote some of his best papers in the Spectator when warm with wine : 
Dr. Johnson did not seem willing to admit this. Dr. Scott, as a con- 
firmation of it, related that Blackstone, a sober man, composed his 
" Commentaries" with a bottle of port wine before him and found his 
mind invigorated and supported in the fatigues of his great work by 
a moderate use of it. Boswell's Life ofj^nson^ by Croker, p. 67. 
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Before FREEBORN 6. JEWETT, Chief Jadge, and Judges GREEN C. BRONSON, 
ADDISON GARDINER, and CHARLES H. RUGGLES, and ex-officio Judses 
JAMES G. HOYT, WILLIAM H. SHANKLAND, SELAH B. STRONG and 
DANIEL CADY.* 

David Lbavitt, Receiver^ Appellant^ v. Richard M. Blatchpobd 
and James B. Murray, Trustees^ and Palmers & Co., of London^ 
and others^ Respondents. 

APPEAL FROM A DECREE OF THE ST7PRBMB COURT. 

Banking corporations under the General Bank Law of 1836, are expressly prohibited by the 
act passed May 14th, 1840, from isming any bill or note not payable on demand and with- 
out interest — the prohibition applies alike to all bills and notes issued by a banking associa- 
tion payable on time or payable withiuterest 

The statute contains no qualification, that the prohibition applies only to notes and billt 
capable of circulating as money — the prohibition is in terms general apd comprehensive — 
" no banking association shall issue, or put in circulation any bill or note unless payable on 
demand, and without interest*' 

Negotiable promissory notes and billa of exchange, payable at a future day, when issued by a 
bank in good credit, may perform the office of a circulating medium — ^the issue of 9vch 
paper belongs to mercantile and commercial transaetions, and not to the business of bank- 
ing. The prohibitions of the safety fund statute of 1829, and of the act of May, 1840, 
extend to negotiable promissory notes and bills of exchange, payable at a future day. 

The issue of the 48 notes,[being prohibited by law, the notes themselves are void — to hold that 
such notes can be enforced against the bank would defeat the end the legislature had in 
view. Certificates of deposit would have been negotiable promissory notes, coming within 
the prohibition of the statute, and would be equally void. 

A prior debt cannot, nor can any other good consideration support a new contract, which is in 
itself, contrary to law. 

A promise forbidden by /aid, although founded on a good consideration, is void. 

A legal end cannot be obtained by illegal means. 

A trust created, to secure the performance of an illegal promise, cannot be supported. 

If parties mistake the lau) in making an agreement, a court of equity cannot grant relief, by 
making a new contract for them. Hunt v. Rousmauiere, (3 Mason, 342, S. C. 8 Wheat., 
174, 3 Mason, 294, 1 Peters, 1,) cited and approved. 

This was an APPEAL from a decree of the Supreme Court, made 
at the New-York General Term of November, 1848. 

The bill was filed by David Leavitt, as Receiver of the North 
American Trust and Banking Company , a banking corporation under 
the general bank law of 1838. 

The main object of the bill was to set aside, as illegal, a trust deed 
made by said bank, and dated November 30th, 1840. This deed 
conveyed to Blatchford and Murray, as trustees, bonds and mort- 
gages amounting to $327,000. (A copy of this deed will be found 
at the end of the case.) The bank was the party of the first part to 
the deed — Blatchfori and Murray parties of the second part — and 
Palmers & Co., of London, were parties of the third part. 

* Mr. Justice Cody was absent, having proTiously giren an opinion in the case. 
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The deed recited, that the bank had therefore granted a credit to 
Thomas £. Davis, upon Palmers & Co., and tnat thereupon Davis 
had drawn bills of exchange on Palmers & Co., for ^46,875 sterling ; 
that such credit had been created exclusively for the benefit of the bank — 
and that the proceeds of the bills of exchange had been paid over by 
Davis, to the bank ; that the bank was desirous that the credit or ex- 
change thus created, should rest upon the bank, and that Davis 
should he discharged, and that Palmers & Co., should make claim 
for the amount, only against the bank and against the securities thereby 
agreed to be deposited for their indemnity ; and that the bank had on 
that day caused the bonds and mortgages, &c., mentioned in the 
schedule thereto annexed, to be assigned to Blatchford and Murray, 
as trustees f for the purposes aforesaid, and as thereinafter more particu- 
larly expressed ; and that the bank had on that day caused to be execu- 
ted and delivered, their certificates of deposit to Messrs Palmers 
& Co., amounting to the whole amount of said credit and interest and 
expenses thereon ; and that said certificates of deposit were payable 
in twelve months from date, with interest, with the understanding 
' that they were to be renewed, at the option of the bank, for six 
months longer ; and that the covenants and agreements therein con- 
tained should be entered into between the parties to the said deed. 

The first trust declared in the deed, was, that the trustees should 
hold the assigned securities in trust for the bank, until default should 
be made in the payment of the certificates of deposit : the second trust 
was, that the trustees should, after default in the payment of said 
certificates of deposit^ hold the assigned securities in trust for the 
** holders of the said certificates ofdeposit^*^ and should pay over the money 
by them realized unto the said " Palmers^ Mackillop, Dent ^ Co.^ or any 
other parties who may then be the holders of said certificates ofdeposit.^^ 

It was proved in the case that certificates of deposit in form were 
never issued ; but promissory notes were issued. The notes issued 
were all in the form following : — 

" £1000 St'g. No. New-York, Nov. 30, 1840. 

Twelve months after date, the North American Trust and Bank- 
ing Company, promise to pay to the order of Win. R. Cooke, for 
value received, the sum of one thousand pounds sterling, \with inte- 
rest thereon, at the rate of seven per centum per annum, payable at 
the banking house of Messrs. Palmers, Mackillop, Dent & Company, 
London. TH08. G. TALMAGE, President. 

Wal ter Mead, Cashier. 

(3P^ This note is issued in pursuance of a deed of trust executed 
between the company, and Richard Milford Blatchford and James B. 
Murray, Trustees, and the payment of the same is guaranteed by 
the securities thereby transferred. * 

(indorsed by Cooke in blank.)" 

*It was also proved in this case, that by an order entered by the 
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coDsent of Palmers & Co., in the Court of Chancery, in the suit of 
George Manning Tracy v- Thomas G. Talmaee^ President of the North 
American Trust and Banking Company^ (the suit in which the Re- 
ceiver 'was appointed, and in which the claims of all creditors are 
'proved and established upon references to a master, or to referees, 
under the statute,) it had been agreed and ordered, that the question 
as to the claims of Palmers & Co., as general creditors of the bank, 
should be adjudicated in the said Tracy suit. 

The counsel of the Receiver and the counsel of Palmers & Co., dis* 
cussed on the hearing of this case, before the Court of Appeals^ 
the question as to the validity of that part of the claim of Palmers 
& Co., founded on their acceptance and payment of the Davis bills, 
referred to in the recitals of the trust deed ; but as the c<mrt reserved 
that question to be determined in the Tracy suit, it is not necessary 
to allude to the numerous and important points, raised and discussed 
by the counsel of the respective parties, founded upon the alleged il- 
legality of the purchase of the 5000 shares, and the raising of the 
money to pay for them, by means of the Davis bills under the credit 
granted by the bank. 

We propose to state only those points argued by the respective 
counsel which relate to the deed and the notes or certificates. 

Samud Beardsley and John Cleaveland for David Leavitt, Receiver, 
contended : — 

I. That it was illegal for this corporation to issue securities of any 
kinder description, to be loaned, or put in circulation as money, ex- 
cept such as were countersigned and registered by the comptroller, 
as required by the general bank law ; nor was this corporation in 
iact authorized to issue any bill or note, unless the same was made 
" payable on demand, and without interest." Hence the issue of 
bills of exchange, post notes and certificates of deposit, payable at a 
future day, was unauthorized. Saffordv. Wyckoff^ (1 Hill, 11 ; S. C , 
4 Hill, 442 ;) Smith v. Strong, (2 Hill, 241 ;) Ontario Bank v. Schem- 
erhomy (10 Paige, 109 ;) AtCy Gen. v. Life and Fire Ins. Co., 
(9 Paige, 476.) 

U. The issue of the securities referred to in the point last above, 
was forbidden by the safety fund act ; by the Revised Statutes it was 
a penal offence — and by the act of 1840, the issue by such a corpora- 
tion as this, of any bill or note, not payable on demand, and without 
interest, is declared to be a misdemeanor. 

HL The issue of certificates of deposit, payable with interest, at a 
fiiture day, is as much within the statutes referred to, as post-notes or 
bills of exchange would have been. Bank of Orleans v. Merrill, (2 
Hill, 295 ;) Swijl v. Beers, (3 Denio, 70 ;) Hayden v. Davis, 3 McLean, 
276 ;) Root v. Goddard, (3 McLean, 102 ;) Craig v. State of Missouri, 
(4 Peters, 433 ;) Southern Loan Co. v. Morris, (2 Barr. Penn. R. 175 ;) 
Booth V. Bank <f England, 4 Bing. N. C. 416 ;) Bank of England v. 
Anderson, (3 Bing. N. C. 489.) 
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IV. The post notes issued in the name of this corporation, on the 
30th of November, 1840, for the amount claimed by the Palmers, 
were illegal and void. 

1. They were not issued by the authority of the corporation. 

2. The consideration was illegal. 

3. They were themselves illegal, being payable at a future day, 
with interest. 

4. Had certificates of deposit, payable on time, with interest, been 
isused in lieu of post-notes, as was intended, they would have been 
equally illegal and void. 

V. The trust deed of November 30th, 1840, was illegal and void. 

1. In terms, it was to secure certificates of deposit, to be paid with 
interest, at a future lime — but which were nevfer issued — if they had 
been, they would have been illegal and void. 

2. The deed had no reference to the post-notes issued, but as they 
were illegal, the deed could not be upheld by them. 

3. According to its terms, this deed was made to effect an illegal 
object ; that is, to secure the payment of certificates of deposit, pay- 
able with interest, at a future time ; it was therefore wholly void. 

VI. If it were conceded, that this corporation was honestly indebted 
to the Palmers, in the full amount of the post-notes issued, still a 
COURT of EQUITY could not cxtcud and uphold this deed, so as thereby 
to secure the amount of such bona fide indebtedness— (oi it could not 
change what had been agreed upon between the parties, so as thereby 
to make a new and different security. Hunt v. Rousmauriere, (2 Mason, 
342 ; S. C. Wheat, 174 ; S. C- 3 Mason, 294 ; S. C. 8, 1 Peters, 1.) 

Charles O' Conor, Behjamin F. Butler and William Kent, for the 
Palmers, insisted : — 

I. The company having agreed, with Palmers, Mackillop, Dent & 
Co., for a new and valuable consideration, to pledge to them the se- 
curities in question ; and having actually assigned and delivered the 
securities, equity will reform any defects arising from mistake or ac- 
cident in the written instruments. 1 Story Equi. Juris. §§. 115, 136, 
152, 158, 159, 160, 166 ; Id. §§ 94, 170, 172, 99, 6, 4th ed ; Watiins 
V. MauUy (2 Jac. & Walk. 242.) 

I. The granting further time to the company, and the release of T. 
E.Davis, guarantor ofthe credit, are suflicient considerations touphold 
this equity, WUmot v. Corp of Coventry, (1 Y. & Collier Exchequer, 
522 ;) Mestaer v. GUlespie, (11 Vesey, 620 ;) Pye v. Dumbuz, (3 Bro. 
P.O. 596.) ^ 

\2. There is nothing in the terms ofthe original agreement, or in the 
language ofthe trust deed, importing that the certificates are to be 
negotiable, and ut res magis valeat quam pereat, the court will not infer 
an unlawful intention. 2 Barr. Pa. Rep. 175, 177 ; 10 Paice 114 • 
1 Hill, 292. ^ ' g«»AA*. 

II. Palmers, Mackillop, Dent & Co., have a right to stand upon 
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the separate transfers and assignments of the securities ; referring to 
the original agreement for a declaration of the purposes ; and at least 
in a Court of Equity^ may sustain their lien either upon the separate 
assignments, or upon the trust deed, without producing the certilEicates 
of deposit — especially as it is admitted in the pleadings, that though 
agreed for ana intended, such certificates were never delivered by 
reason of some accident or inadvertance. Edgell v. Stanford, (3 
Vermont, R. 205.) Bates v. Bank of Alabama^ (2 Alabama, N. G. 
487, 488.) VntUd States v. Bradley, (10 Peters 344.) 

III. The 48 notes or bills are not void by the act of May 14th, 
1840, ^ 4. But on the contrary, are valid and effectual obligations 
against the company. 

1. That section applies only to the bills and notes countersigned 
b^ the comptroller — or at least, is limited to instruments capabb of 
circulating as money, within this State. 1 R. S. 612, 2 Ed., 10 Paige 
114. Bouvier's Diet. Tides. "Bill," "Simplex," "Single." 

2. The 48 bills or notes were not intendea to circulate as money, 
nor are they capable of such circulation. 

3. If the 48 bills or notes are prohibited by the Statute, they are not 
on that account void-— especially, as they were to be delivered to an 
English creditor — as security for an English debt — and were -made 
payable in England. 3 Wilson & Shaw, 4 Hill 460, 464, 3 Mete. 581, 
16 Wend. 415, and cases cited. Ferguson v. Norman^ 6 Bing. N. 
C. 76. 

Bronson, J. — ^I shall assume, but without intending to express any 

r' ion on the subject, that the purchase of the five thousand shares of 
capital stock of the bank, and all the acts of the bank, its officers 
and agents relating to that transaction, down to the time of executing 
the trust deed and the accompanying securities, were legal in their 
nature, and within the legitimate powers of the corporation. The 
case then, so far as it will come tinder consideration, and speaking of 
it from the face of the papers, is shortly this : the bank on the second 
of March, 1840, gave Thomas E. Davis a letter of credit on Messrs. 
Palmers, Mackillop, Dent & Co., of London, [of whom, for the sake of 
brevity, I shall hereafter speak as the Palmers, or Palmers & Co.] 
for forty-six thousand eight hundred and seventy-five pounds ster- 
ling ; for which sum Davis was to draw bills on the Palmers at ninety 
days' sight, which were to be covered by him at maturity, with the 
right of renewal in a certain event. Davis drew the bills, and they 
were accepted by the Palmers ; they were twice renewed, and the 
third set was running at tl^e time the trust deed was executed. The • 
bank was not then a debtor to Palmers & Co., on account of this trans- 
action, but was under a contingent liability which would make It a 
debtor, in case the bills should not be provided for by Davis, at ma- 
turity. In this state of things, the bank on the thirtieth day of No- 
vember, 1840, made forty-eight negotiable promissory notes, amount- 
ing in the aggregate to forty-nine thousand five hundred and seventy- 
five pounds sternng, payable twelve months after date with interest, 

VOL. VIII. 8 
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to the order of William R. Cook, a teller in the bank, who endorsed 
the notes, and they were then delivered to the Palmers on account of 
the liability which has been mentioned. ^ The bank at the same time, 
and as part of the same transaction, executed the trust deed, and as* 
signed the stocks, bonds and mortgages mentioned in the schedule to 
the deed, for the purpose of securing the payment of the forty-eight 
promissory notes. These undertakings and securities the complain- 
ant seeks to set aside as illegal and void. 

The first question which 1 shall consider, is upon the validity of the 
not^ ; and I feel no difficulty in agreeing with the Supreme Court, 
that the notes are illegal and void. They were issued in direct vio- 
lation of a statute, which provides, that *' no banking association" 
** shall issue or put in circulation any bill or note of said association," 
*' unless the same shall be made payable on demand, and without in- 
terest;" and every violation of the section by any officer or member 
of a banking association, is made a misdemeanor, punishable 
by fine or imprisonment, or both, in the discretion of the court. (Sto- 
tutes of 184:0t p. 306, ^ 4.) The notes were not made payable *^od 
demand" nor ^'without interest;" but had a year to run, and were 
then payable with interest. It is said on the part of the defendants, 
that tne prohibition only applies to bills and notes which are capable 
of circulating as money. But the statute contains nosuch qualification. 
In terms, it extends alike to all bills and notes issued by a banking asso- 
ciation ; and there is no reason tosuppose that the legislature intended 
it should have a more restricted application. And besides, negotiable 
promissory notes and bills of exchange, payable at a future iay, when 
issued by a bank in good credit, may perform to a great extent, the 
office of a circulating medium. This has never been doubted by 
those who have considered the subject. {Saffard v. Wyckoff^lHrll, 11 ; 
Smkh V. Strong^ 2 id. 241 ; Bank of Orleans v. Merrillj id. 295 ; Att^y 
GenH v. Life and Fire Ins. Co.y 9 Paige, 470; Ontario Bank v. Scher- 
merharnf 10 id. 109 ; Bank of England v. Andersonf 8 Bing. N. C. 
689; Booth v. Bank of England, 6 id. 415.) Indeed, the fact 
that such paper may enter into the currency of the country 
is matter of history. Witness the post notes of the late Bank 
of the United States, and the negotiable notes and bills of some of 
our own banks, which followed, though on a more humble scale, both 
the frauds and the bankruptcy of the national institution. The issuing 
of such paper belongs to mercantile and commercial transactions : and 
not to the business of banking. Experience has shown that the banks 
which engage in such enterprise are rotten, and sooner or later will 
edd in defrauding the community. In addition to the North Ameri- 
can Trust and Banking Company, several others of the general law 
banks had beeq engaged in issuing such paper before the act of 1840 
was passed ; and such of those institutions as had not already failed, 
were soon afterwards in a state of bankruptcy. Great frauds upon 
the public had been committed. The legislature saw the evil ; and 
evioendy intended to cover the whole ground, by usinc^ the most 
general and comprehensive terms :^-^'* no banking association shall 
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issue or put in circulation any biU or note^'^^ unless," &c. There had 
long been a similar statute in relation to the safety fund banks; {Star 
tute 1829, p, 178, ^ 35 ;) and the act of 1840 was passed to extend 
the express prohibition to the general law banks, which had come into 
existence at a latter period. That these statutes extend to negotiar 
ble promissory notes and bills of exchange payable at a future day has 
been decided both here and elsewhere. (Stm/l v. Beerij 3 Denio, 70 ; 
Tylee v. Yates, 3 Barb. 222; Root v. Godard, 3 McLean, 102 ; Hay- 
dm V. Davisy id. 276 ; and see Ontario Bank v. Schermerhomf 10 
Paige, 113.) No judge has, I think, ever expressed a different opior 
ion. Although the judgment of the Supreme Court in the case of 
Saffordv. Wycioff, (1 Hill, 11,) which was upon a bill of exchange 
drawn in 1839, and. was reversed by the Court of Errors, no one 
seems to have doubted that the future issue of such paper was pcohi* 
bited by the act of 1840. (4 Hill, 442, 464, 460, 461.) And it pro- 
bably never would have been doubted, had it not been for the bold 
and reckless manner in which the officers of the North American 
Trust and Banking Company continued to issue such paper after the 
statute was passed, and the impunity which they have since enjoyed. 

As the issuing of the notes was expressly prohibited by law, it is 
impossible to maintain that they are valid securities. To bold that 
they can be enforced against the bank, would be going very far to- 
wards defeating the end which the legislature had in view. That they 
are void, has been adjudged in several of the cases already cited'; and 
I am not aware of any authority to the contrary. The legal liability, 
on account of which, the notes were issued, still remains ; but the 
notes themselves are void. 

The trust deed does not speak of promissory notes eo nomine ; but 
recites that the company had on that day executed and delivered to 
Palmers & Co., their certificates of deposit payable in twelve months 
from date, -with interest. Such instruments, whatever names the 
parties may give them, are promissory notes. They are engage- 
ments to pay certain sums of money to the persons therein named, at 
a specified time, and at all events. A promissory note imports a con- 
sideration, and none need be mentioned. But though a consideration 
be mentioned in a written promise to pay money, whether it be done 
in general terms, as by the words ^* for value received," or by speci- 
fying the kind of value, as a deposit of money, it is still a promissory 
note. And if certificates of deposit, payable to the Palmers at a fu- 
ture day, had been issued in lieu of the notes which were actually de- 
livered, they would have been promissory notes, coming equally 
within the prohibition of the statute, and being equally void. {Bank 
of Orleans v. Merrill^ 2 Hill, 295 ; Southern Loan Co. v. Morris^ S 
Barr. 175 ; and see Craig v. State of Missouri^ 4 Peters, 433.) In- 
deed, I did not understand the defendants' counsel to deny, that cer- 
tificates of deposit, payable at a future day, are promissory notes : but 
it was said not to appear^ that the certificates were to be made nego- 
tiable. I will not stop to inquire whether the statute extends to notes 
whjich are not negotiable; (see Ontario Bank y. Schermerhomf 10 
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Paige, 113, 114;) fori think it quite evident that the certificates 
were to be negotiable. The notes actually issued wilh the trust deed 
were negotiable, and the statement at the foot of the notes, that they 
were issued in pursuance of a trust deed, and that the payment of 
them was guaranteed by the assigned securities, shows that it was 
intended that t^ey should pass beyond the hands of the Palmers; and 
although the fact does not expressly appear, it is plainly inferrible, 
that all the various written engagements to pay money, which the 
bank had before made and sent abroad for sale in foreign markets, 
were in a form to pass from hand to hand by mere delivery. In a 
letter of the president of the bank to the Palmers, dated the 22d of 
October, 1838, he speaks of the certificates of deposit, issued by the 
company as a part of its " course of banking"— ^s " representatives 
of money" issued •* upon the credit of the company ; and several of 
those instruments, amounting in the aggregate to ^22,500 sterling, 
were sent to the Palmers, wilh the letter, " to be sold" to other per- 
sons than the payees named in them, with an assurance that the capi- 
tal of the bank would " afford an abundant indemnity to the holders." 
There are many other things in the case going to show, that all of the 
engagements of the bank to pay money which were sent abroad, were 
in a negotiable form. But without looking into other transactions, it 
sufficiently appears from the trust deed, that the obligations which 
were to accompany it, by whatever name they might be called, were 
to be made negotiable. The trust was not created for the security 
of the Palmers alone, to whom the certificates were to be executed 
and delivered : but after a default in payment, the trustees were to 
stand possessed of the assigned securities in trust for the ^* holders" 
of the certificates ; and were to proceed to the realization of the se- 
curities, by sale or otherwise, and pay over the moneys *• unto the 
said Palmers, Mackillop, Dent & Co., or any other parties^ who may 
then be the holders of »aid certificates^ until the amount owin^ to the 
holders of the said certificates of deposit, shall be fully paid." A 
subsequent clause in the deed is in nearly the same wordfs ; and other 
parts of the instrument show that the certificates were to pass beyond 
the hands of the payees. It is impossible not to see that the parties 
intended the certificates should be negotiable instruments. If there- 
fore, certificates of deposit, instead of post notes, had been issued, 
they would, as negotiable promissory notes, have been open to the 
same objection, which overturns the instruments, which were actually 
issued. 

The next question is upon the validity of the trust deed ; and I am 
unable to separate that instrument from the fate of the notes or certi- 
ficates of deposit. Both were executed at the same time, and as 
parts of one and the same transaction. The deed was made to give 
the greater credit and circulation, and secure the ultimate payment 
of the illegal notes or certificates of deposit, and I do not see how the 
deed can stand, when the other instruments must fall. It is true that 
both had a good consideration in the existing liability of the bank to 
indemnify the Palmers against the bills which had been drawn and 
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accepted under the letter of credit. But neither a prior debt nor any 
other good consideration will support a new contract which is in it- 
self contrary to the provisions oi law. And although it is true in this 
case, that the payment of the notes would have the effect of discharg- 
ing the prior Lability of the bank to the Palmers, yet the deed was 
made to secure the performance of the new contract. The recitals in 
the deed show an intention to indemnify the Palmers, as acceptors, 
against the bills which Davis had drawn under the credit; but the 
parties intended to effect the object in an illegal manner, to wit, by issu- 
ing prohibited certiGcates of deposit, and assigning certain property to 
secure the payment of the certificates. A legal purpose must be car- 
ried into effect by legal means. When we get beyond the recitals, 
and come to the covenants and stipulations in the deed, there is not a 
single word about the prior liability of the bank, but the whole is about 
the certificates of deposit. The trustees are to bold the assigned se- 
curities until the certificates of deposit shall be paid ; to hold the se- 
curites in trust for the bank until default shall be made in the pay- 
ment of the certificates of deposit; and after default, in trust for the 
holders of the certificates of deposit. And the trustees are thereon to 
proceed to the realization of the assigned securities, and pay over the 
moneys to Palmers & Co., or to the other holders of the certificates of 
deposit. And so the parties proceed to the end of the instrument, at 
every step making stipulations concerning the certificates of deposit, 
without any covenant, grant, or even allusion to or concerning any 
other liability on the part of the bank. The transaction amounted to 
this, neither more nor less — ^there was a promise, which, though 
founded on a good consideration, was forbidden by law, and therefore 
void ; and an assignment of property in trust to secure the perform- 
ance of the illegal promise. Such a trust cannot be supported. 

It is undoubtedly true, that where a deed or other contract contains 
distinct undertakings, some of which are legal, and some illegal, the 
former will in certain cases be upheld, though the latter are void | and 
if there had been an additional provision in this deed, that the as- 
signed property shall be held as a security for the original liability of 
the bank, that part of the deed might be sdlowed to stand, though the 
trust for the payment of the certificates should fail. But there is no 
agreement or stipulation in the deed for securing the original liability 
of the bank, nothing of the kind. 

Again, although it appears from the recitals in the deed, that one 
object of the arrangement of the 80th of November, 1840, was to se- 
cure the performance of the original undertaking of the bank, it was^ 
as I have already remarkedt to be done in an illegal manner ; to wit, 
by issuing prohibited notes or certificates, and assigning property to 
secure the performance of the new and vicious contract. A legal end 
cannot be attained by illegal means. 

The ground on which the counsel for the defendants seemed mainly 
to rely, was, that the deed should be reformed, so as to make it a 
secunty for the oridnal liability of the bank. His printed point touching 
the question is as follows : '* The company bavmg agreed with Pal- 
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mers, Mackillop, Dent & Co., for a new and valuable consideration, . 
to pledge to them the securities in question, and having actually aa-i 
^gned and delivered the securities, equity will reform any detects, 
arising from mistake or accident, in the written instruments.*' There 
are several difficulties standing in the way of this argument. So far 
as relates to the notes or certificates of deposit, it was of no practical 
importance, as we have already seen, wnicfa should be issued : for 
both would be alike void. As to reforming the deed, there is no bill 
or application for that purpose : not even an allegation in the answers, 
that there was any mistake or accident in preparing the instrument, 
or that it does not express the real intention of the parties. If we 
could see that there had been a mistake in drawing up the deed, it 
could not be reformed without filing a bill for that purpose ; nor could 
we read and enforce the instrument as though it had been properly 
drawn. We should be obliged to follow the deed as it is* But what 
is, if possible, still more conclusive, there is not a particle of evidence 
to show that there was any mistake or accident in preparing the deed, 
or that it is not just what the parties intended it should be ; and it 
could not be reformed in equity, if a bill had been filed for that pur- 
pose. It is true that the parties intended to secure the original liabdity 
of the bank ; but so far as appears, they intended to do it in the very 
way it has been done ; and tnat way is illegal. If they mistook the 
law, we cannot grant relief by making a new contract for them. 
This question was very fully considered in the case of Hunt v. Raui^ 
maniere, (2 Mason, 342; 8 Wheaton, 174; 3 Mason, 294; 1 Peters* 
1 ; and see 1 Story Eq., ^ 114, 116,) which underwent a great deal of 
discussion, and is directly in point. 

There were separate assignments of the several securities men- 
tioned in the schedule to the trust deed ; bujt they were all made to 
Blatchford and Murray as trustees ; were executed and delivered 
sin^ultaneously with the execution and delivezy of the deed ; and 
were made for the purposes expressed in that instrument. Those 
purposes were to secure the payment of the certificates of deposit. 
The reason for making separate assignments probably was, greater 
convenience in recording in the proper counties, and in makine sub- 
sequent transfers and discharges. But however that may be, the as- 
signments are but a part of one entire act ; and cannot be separated 
from the fate of the deeds and promissory notes which were executed 
at the same time, and as parts of the same transaction. 

I have purposely avoided the expression of any opinion on the 
several important questions which were so ably discussed at the bar, 
touching the purchase of the five thousand shares of the capital stock 
of the bank, and the means which were used to raise the necessary funds 
for that purpose. I have done so, because in the view which has been 
taken ot the case, it was not necessary to consider those questions ; 
and for the further reason, that after this bill was filed, an order of 
the Court of Chancery was made, by tfae consent of these parties, in 
the suit of Tracy against the bank, referring it to a master to take 
pioofe and report upon the claim of the Palmers to be creditors of the 
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bank. The master was also to ascertain what part of their claimSy if 
any, was secured by trusts, and what preferences they claimed 
under the trusts, but he was not to report on the validity 
of the trusts, or the riaht to a preference under them. Those ques- 
tions were to be settled in other suits then pending. This is one of 
those suits; and the view which has been taken of the case disposes 
of this trust, and the preference claimed by Palmers & Co., under it. 
If it has not already been done, it will be settled in the Tracy suit, 
whether the Palmers are creditors of the bank ; and if they are, they 
will come in with other creditors, and share in a ratable distribution 
of the assets of the bank, or will receive the whole of their debt, if the 
assets are sufficient to satisfy all of the creditors. The opinion whidi 
I have expressed does not, in its consequences, go beyond denying to 
Palmers & Co., the preference which they claim over other creditors. 

I am of opinion that so much of the decree of the Supreme Court as 
declares the forty-^ight notes illegal and void, and directs them to be 
delivered up to be cancelled, should be affirmed ; and that the residue 
of the decree— [unless the clauses which relate to the special receivers, 
John J. Palmer and Fisher Howe, should be excepted] — should be 
reversed ; and that a decree should be made declaring the trust deed, 
the further agreement following the deed, and the several separate 
assignments of the securities mentioned in the schedule to the deed, 
ille^ and void, and requiring them to be delivered up to be cancel- 
led. The trustees must assign and deliver to the receiver all the secu- 
rities which yet remain in their hands; and render an account, and 
pay (Wer to the receiver all the monies and other things which have 
come to their hands under the trust, except what they may have paid 
over to the Palmers. If any thing has been received by tne Palmers 
under the trust, they must account, and pay over the same to the re- 
ceiver. 

The decree must be so drawn up as not in any manner to affect 
the question whether Palmers &; Co, are creditors of the bank. 

Such are my views of the case, and such is the judgment of the 
court. 

[Neither party is to recover costs as against the other.] 



The following is a copy of the deed referred to in the case. 

'' AN AGREEMENT, made the thirtieth day of November, in the 
year one thousand eight hundred and forty, between the North American 
Trust and Banking Company of the city of New-York, of the first 
part; Richard Milford Blatchford, of the said city of New-York, 
Esquire, and James B. Murray, of the said city of New-York, gentle- 
man, of the second part ; and Palmers, Mackillop, Dent & Co., of 
the city of London, bankers, (acting by their special agent, the said 
Richaid Milford Blatchford,) of the third part : — 

Whbbbas, the said North American Trust and Banking Company 
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have heretofore granted a credit to Thomas £. Davis, of the city of 
New-York» gentleman, upon the said firm of Palmers, Mackillop, Dent 
& Co., and thereupon, bills of exchange to the amount of for^-six 
thousand eight hundred and seventy-five pounds sterling, have been 
drawn upon such credit by said Thomas £. Davis, which are 
now running ; such credit having been created exclusively for the benefit 
and accommodation of said North American Trust and Banking Com- 
pany ^ and the proceeds arising from the said biUs of exchange having been 
paid over and accounted/or^ by said Thomas E. Davis to said company ; 
And whereas, the said North American Trust and Banking Company 
being desirous that the credit or exchange created as aforesaid, and 
all interest and expenses thereon, should rest upon their own respon- 
sibility, and that the said Thomas E. Davis should be discharged 
from all future liability thereupon, and that the said Palmers, Mac- 
killop, Dent & Co., the acceptors of said bills, should make claim for 
the amount thereof only against the said North American Trust and 
Banking Company, and against the securities hereby agreed to be 
deposited for their indemnity, havb, on the day of the date 
hereof, taused in due form of law the shares of stocks, bonds, and 
mortgages, particularly mentioned and specified in the schedule here- 
to annexed, to be absolutely and irrevocably transferred and assigned 
to the said Richard M. Blatchford and James B. Murray, and to the 
stirvivor of them and to the executors and administrators of such sur- 
vivor, as trustees for the purposes aforesaid and as hereinafter more 
particularly expressed. And whereas, the said North American 
Trust and Banking Company have, on the day of the date hereof, 
caused to be executed and delivered their certificates of deposit 
to Messrs. Palmers, Mackillop, Dent & Co., amounting in the aggre- 
gate to the whole amount of tne credit granted to the said Thomas E. 
Davis as aforesaid, and all the interest and expenses accrued there- 
on ; said certificates being payable in twelve months from date with in- 
terestt with the understanding by all the parties hereto, that they are 
to be renewed at the option of the said North American Trust and 
Banking Company for six months longer, for the amount for which 
the securities are now transferred shall not have been realized. 

And whereas, it has been agreed that the covenants and declara- 
tions hereinafter contained, should be made and entered into by and 
between the parties hereto : — 

NOW, THEREFORE, THESE PRESENTS WITNESS, that in 
pursuance of said arrangement, and in order to carry the same fully into 
effect, the said Richard M. Blatchford and James B. Murray do hereby, 
for themselves, and each of them for himself, his heirs, executors and 
administrators, doth covenant, promise and agree to and with the said 
Palmers, Mackillop, Dent & Co., their successors and assigns, in man- 
ner following, that is to say — ^that they, the said Richard M. Blatch- 
ford, and James B. Murray, or the survivor of them, his heirs, execu- 
tors or administrators, shall and will retain and hold in their posses- 
sion the said stocks, bonds and mortgages, and other the premises 
assigned and transferred to them, until the whole of the said certifi- 
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cales of deposit given by the said North American Trust ^nd Bank- 
ing Company, or the renewals thereof, are or shall be fully paid and 
satisfied according to the tenor and effect thereof respective^, except 
so far as the same stocks, bonds and mortgages, and premises may 
be realized in pursuance of the trusts herein contained. 

A\B IT IS HERBBY DBCLARBD AND AGREED, by and bctweenall 
the parties to these presents, that the said Richard M. Blajchford, and 
James B. Murray, or the survivor of them, his executors and admin- 
istrators, shall hold and stand possessed of the said stocks, bonds 
and mortgages, and other the premises hereinbefore stated, assigned 
to them as aforesaid, in trust ^ for the said North American Trust and 
Banking Company ^ until default shall be made in the payment of the 
said certificates of deposit of the said North American Trust and 
Banking Company, now or hereafter to be issued upon this agree- 
ment, or in some or one of them, according to the tenor and effect 
thereof respectively. And from and after default shall have been 
made in payment of the said certificates of deposit, or any of them, 
or any part thereof, or the money secured thereby, then, and from 
thenceforth, to stand possessed of the said stocks, bonds, mortgages 
and premises, in TRU8T,yor the holders of the said certificates of deposit 
of the said North American Trust and Banking Company respec- 
tively. And that the said Richard M. Blatchford, and James B. Murray, 
or the survivor of them, his executors or administrators, do and shall 
as soon after any such default shall be made as aforesaid, proceed to 
the realization of the said securities, either by sale or otnerwise in 
their discretion ; or, as shall be directed by the holders of said certi- 
ficates of deposit, and do and shall pay over the moneys which shall 
be so raised, as aforesaid, unto the said Palmers, Mackillop, Dent & 
Co., or any other parties who may then be the holders of said certificates of 
depositt aod until the amount owing to the holders of said certificates 
of deposit shall be fully paid and satisfied, whether the same, as the 
case may be, is for pnncipal or interest, or for any costs, charges or 
expenses, which may have been incurred or sustained by the holders 
of the said certificates of deposit by reason of any such default. And 
from and after all the said certificates of deposit last referred to, and 
all interest thereon, and all costs, charges, and expenses, which may 
have been sustained by the holders of the said certificates, or any of 
them, or by the said Palmers, Mackillop, Dent & Co., by reason of 
the noi>-paymedt of the said certificates of deposit, or any of them, in 
TRUST, to hold the said stocks, bonds, and mortgages, and the moneys 
thereby secured for the said North American Trust and Banking 
Company, and to transfer and dispose of the same, as the said North 
American Trust and Banking Company shall direct and appoint; at 
aU times, however, during this trust, retaining in their hands their dis- 
bursements, expenses, costs, and charges, incurred in and about the 
execution thereof. 

And the said Richard M. Blatchford and James B. Murray, and 
each of them doth for himself, his heirs, executm-s and administrators, 
covenant, promise and agree to and with the said parties of the ^rst 

VOL. vm. 9 
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and third parts, and their respective successors and assigns, that they, 
the said Richard M. Blatchford and James B. Murray shall and will 
well and faithfully, and with all due care and diligence, execute -the 
seversd trusts hereby created and declared according to the true in- 
tention hereof. 

And it is hbrbbt further declared and agreed, by and be- 
tween the said parties, and particularly by the said North American 
Trust and banking Company, that in case default shall be made in 
the payment of the said certificates of deposit as aforesaid, the said 
Richard M« Blatchford and James B. Murray, or the survivor of 
them, his heirs, executors and administrators, shall have, and they or 
he are and is hereby declared to have full and absolute power and 
authority to compel the payment of the said bonds, mortgages, and 
other the premises so assigned, in the same manner, and exercise the 
same power as the said North American Trust and Banking Com- 
pany would have if the said securities had not been assigned. And 
aUoi to BORROW MONET upou and to sell and dispose of the said stocks, 
bonds and mortgages, and premises absolutely, and to convey, trans- 
fer and assign the same to the purchaser or purchasers thereof re- 
spectively, without any concurrence of consent by and from the said 
North American Trust and Banking Company, and to do all acts, 
matters and things which may be required or deemed necessary by 
and on the part of the said North American Trust and Banking Com- 
pany, to receive the purchase or consideration money, and to give re- 
ceipts for the same, and for perfecting and completing the tide of the 
purchaser or purchasers thereof respectively, his or their heirs, execu- 
tors, administrators and assigns. And also, the said Richard M. 
Blatchford and James B. Murray, trustees as aforesrid, are hereby 
empowered and authorized in their discretion, at any time during the 
existence of the trusts hereby created, to take all necessanr legal pro- 
ceedings for the collection of the moneys due and payable upon the 
said securities, or any or either of them; and the proceeds of such 
collections, and all moneys derived from said securities to be paid 
over and accounted for at once to the said Palmers, Mackillop, Dent 
& Co., or any other parties who shall at the time of such payment^ he the 
holders of such certificates of deposit, on account thereof such pay- 
ments to be endorsed upon such certificates, or a portion of them, 
equal to the amount so paid, to be surrendered to the said Richard M. 
Blatchford and James JB. Murray, or the survivor of them, to be can- 
celled. It is also understood^ and hereby stipulated and agreed by the 
said North American Trust and Banking Company, that they will at 
all times protect the said parties of the second and third parts against 
the incumbrances upon the real estate covered by the mortgages men- 
tioned in said schedule, and prior to such mortgages. 

In witness wherof, to three parts of this agreement, one remain- 
ing with each of the parties of tne first, second and third parts, the 
parties to these presents have hereto set their hands and seals. And 
the said parties of the first part have caused the same to be signed by 
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their president and attested by their cashier, the day and year first 
above written. 
Sealed and delivered, 
in the presence of 

R. M. BLATCHFORD, [seal.1 

JAS. B. MURRAY, [sbal.] 

PALMERS, MACKILLOP, DENT & CO., fsBAi-.] 
Attbst : By their Attorney, R. M. BLATCHFORD. 

Waltbr Mbad, • 

Cashier* ^ seal -^ 

I of the ItHOS. G. TALMAGE, 
L.Company.J Pre$*t* 

Approvbd, DecV 18th, 1840. 
John Lorimbr Graham, 

of CounseL 
In addition to the certificates for ^£46,875, secured by this trust 
deed, another certificate has been given to Messrs. Palmers, Mackil- 
lop. Dent and Co., for j£2,700 st*^. which is intended to cover the 
interest, expenses and charges which they are entitled to, up to this 
period, under and growing out of the credit for ^46,875, but as it is 
not known at this time what such interest, expenses and charges 
amount to, and certificates for ^2,700 dt*g is given to be held until 
the exact amount is ascertained and adjusted, with consent of all the 
parties, and then it is to represent such exact amount ; and the trust 
hereby created, is for the security of such exact amount when it is 
ascertained ; and until then, for the security of said ^2,700, precisely 
the same as for the other certificates. 30th November, 1840. 
Waltbr Mbad, Cash. THOS. TALMAGE, Prest. 

R. M. BLATCHFORD, 
JAS. B. MURRAY. 



Act of May 14, 1840. 

Section 4. " No banking association or individual banker, as such, 
shall issue or put in circulation any bill ot note of said association or 
individual banker, unless the same shall be made payable on demand, 
and without interest ; and every tiolation of this section, by any of- 
ficer or member of a banking association, or by any individual bank- 
er shall be deemed and adjudged a misdemeanor, punishable by fine 
or imprisonment, or both, in the discretion of the court, having cog- 
nizance thereof." 

Sapbty Fxtnd Act, 1829- 

§ 86. " No moneyed corporation, subject to the provisions of this 
act shall issue any bill or note of the said corporation, unless the same 
shall be made payable on demand and without interest." 
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Hiram Babnbt v. Francis Griffin and othbrs. 
frax7dulent assignment. 

An av^ment by an iniolyent debtor of all fais pn>perty in tnui to pay certain qiecified 
crediton; and then — (withont making any provision for other creditom) in tmat to re-convey 
the resklae of the property to the debtor held to be a firand upon the crediton who are not 
ptovided for by the deed. 

The points adjudicated on, sufficiently appear in the opinion of the 
courl. 

Bronsan^ J. — This was an assignment by an insolvent debtor of all 
bis property in trust to pay certain specified creditors ; and then 
without making any provision for other creditors, in trust to re-con- 
vey the residue of the property to the debtor. We need go no far- 
ther to see that this was a fraud upon the plaintiff, and the other 
creditors who were not provided for by the deed. The property was 
placed beyond the reach of their judgments and executions, in the 
bands of men who were not accountable to them, and upon a trust 
which was, in part, for the benefit of the debtor. 

The court have very reluctantly upheld general assignments by 
an insolvent debtor, which give a preference among crfiditors, 
{Boardman v. HaUiday^ 10 Paige, 229, 230) and they can only be 
supported when they make a full and unconditional surrender of the 
property to the payment of debts. The debtor can neither make 
terms, nor reserve any thing to himself, until after all the creditors 
have been satisfied. This question was considered upon authority in 
Ooodrich v. VowneSt {S Hill 288,) and we think the case was properly 
decided. 

The deed was void upon its face, and it cannot be made good by 
showing that there will be no surplus for the debtor, after paying the 

§ referred creditors. The parties contemplated a surplus, and provi- 
ed for it ; and they are not now at liberty to say that this was a mere 
form, which meant nothing. And although it should ultimately turn 
out that there is no surplus, still the illegal purpose which destroys 
the deed is plainly written on the face of the mstrument, and there is 
no way of getting rid of it. The cases already cited, of Goodrich v. 
DotoneSf and Boardman v. HaUiday^ aore in point upon this question. 

It is also an unanswerable objection to the deed, that the assignees are 
authorized to sell the property on credit. An insolvent debtor cannot, 
under color of providmg for creditors, place his property beyond their 
reach, in the hands of trustees of his own selection, and to take away 
the right of the creditors to have the property converted into money 
for their benefit, without delay. They have the right to determine for 
themselves whether the property shall be sold on credit ; and a con- 
veyance which takes away that right, and places it in the hands of the 
^Idbtor, or in trustees of his own selection, comes within the very 
words of the statute ; it is a conveyance to binder and delay creditors, 
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and caooot stand. Thk question was coBsidered by the Chancellor 
in Meachmvi v. Stdnmf (9 Paige, 405-^,) and his views fully accord 
with my own. 

There is a third objection to the deed. The property is not only 
charged widi the payment of ** all costs, charges, disbursements and 
expenses" in executing the trust, but the trustees are also to have '* a 
commission of six per cent on the gross amount of the moneys re- 
ceived and paid by them." If the debtor can provide for anv thing 
more than the necessary ex^nses of executing the trust, 1 think he 
cannot go beyond the commissions allowed by law to executors, ad* 
ministrators and guardians ibr similar services; (See Meackam v. 
Steines^ 9 Paiffe, ^98,) whUe, considering the magnitude of the estate, 
is much less man the trustees are to receive. (2 R. 6. 93, ^ 68, p. 
16S, ^23.) It may be very true, as the answer alleges, that the com- 
missions allowed by the deed are *' no more than a just, fair and 
proper compensation to three men, all actively engaged in professional 
pursuits." 

Bat unless something was to be done besides winding up the estate 
without delay for the benefit of creditors, it was not necessary to have 
three trustees; and a competent agent migbt have been found who 
would not have required a very large commission on account of the 
value of his time for professional pursuits. If an insolvent debtor 
Bhonldl>e allowed to give a large reward to the friends whom he se- 
lects and puts in the place of the process and officers of justice, it . 
would not only divert a portion of the property from those who ought 
to have it ; but it might mduce the assignees to consult the interest of 
the debtor at the expense of the creditors. 

This objection, standing alone, may not go beyond the excess of 
commissions. 3ut we mink the deed wholly void on the other 
{[rounds which have been mentioned. 



SELECTIONS FROM RECENT ENGLISH DECISIONS. 

(Eottrt of (Sommon IpUas. 

Thorowoood, adnCz^t v. Brtant.^-20^A June, 1849. 

COMPENSATION FOR DEATH BT ACCIDENT. 

In an action for oompenflaiion to administratrix for teatator'a death, which was alleged to have 
bean caosed by the defendant's neglect, the judge who presided at the trial directed the jary 
that if in their opinion the death happened from pore accident, or might hare been avoided, 
by doe care on the part of the deceased, or the driver of the omnibus in which he rode, they 
woold find for the defendant ; and that if the death was attributable to the ne{^ect of the da« 
fondant's servant, to find for the plainti£ Held, a right direction and mle nin for new trial 
was discharged. 

This action was brought by the widow of Mr. Thorowgood, under 
the 9th and 10th Vict. c. 93, s. 3, as administratrix of the deceased, to 
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recover compensation for his decease, which was alleged to havebeen 
caused by the neglect of the defendant's servant in driving an omni- 
bus belonging to the defendant. The intestate was a passenger, in 
January, 1849, in an omnibus, running from Bishopsgate-street to 
Hackney, and was pu^down opposite Seabright-street Shoreditch, a 
few yards from the pavement on the near side. The defendant's om- 
nibus passing on the same side, the intestate was knocked down and 
run over, and shortly afterwards expired in consequence of such in- 
juries received. Mr. Justice Wilhams, who presided at the trial, 
directed the jury, that if they were of opinion the accident was caused 
by the wrongful act, neglect, or default of the defendant's servant, 
they would find for the plaintiff; but that if in their opinion the death 
was purely the result of an accident, or that by the exercise of ordi- 
nary care on the part of the deceased or of the driver of the other om- 
nibus, the accident might have been avoided, to find for the defend- 
ant The jury having found a verdict for the defendant, a rule ni$i 
for a new trial had been obtained on the ground of misdirection, and 
that, although the other driver might have been guiltv of neglect in 
setting the deceased down in the road when the defendfant's omnibus 
was behind, yet if the driver of the latter had by his negligence con- 
duced to the accident, the defendant was still liable. 

Tal/ourdf Queen's Serjt. against the rule, cited Davis v. Mann^ 10 
M. & W. 646. 

Humphreys^ Q. C, and J. Cobbettf in support of the rule, cited But- 
terfield v.ForresUrf 11 East, 60. 

By thb Court : — (Jenerally in cases of careless or negligent dri- 
ving, the plaintiff is entitled to maintain an action for injuries sustained 
by him, unless he himself was guilty of such negligence as would ex- 
cuse the defendant ; but here the accident was not the result of the 
personal neglect of the plaintiff's intestate. The plaintiff had, how- 
ever, entered into a contract with the master of the omnibus in which 
he travelled by selecting it in preference to others and having em- 
ployed it to convey him, and therefore if that omnibus conduced to 
the accident, the action could not be maintained. As the jury has 
found for the defendant they must have considered that the driver of 
the intestate's omnibus was conducive to the accident. The case of 
Bridge v. Grand Junction Railu>ay Company, 3 M. & W. 246 is simi- 
lar to the present, and the rule must be discharged. 
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Wtldb V. Harris. — 12th June^ 1849. 

BREACH OF PROMISE OF MARRIA0E. CONSIDERATION. 

Where the defendaot, who was at the time married, made a promise of marriage to the 
plaintiff-^Heldt that the eircunatance of the defendant'a being ao married did not affect 
the plaintiff's remedy for a breach of the contract ; and a mle to arrest judgment obtained 
in an action was discharged. > 

Tnis action was brought for breach of promise of marriage, and the 
plaintiff obtained a verdict. It appeared that the defendant had 
promised to marry the plaintiff, and the declaration stated that, in 
consideration of such promise, the plaintiff had agreed to remain 
single for a reasonable time and marry the defendant, and then al- 
leged that she did remain single and unmarried until it was discovered 
that, at the time of the promise, the defendant was married. 

A rule nin had been obtained to arrest the judgment, on the ground 
that there was no consideration to the promise, as the defendant was 
married at the time thereof. 

Huddleatane^ in support of the rule. 

WiBcifUf Serjt., contra. 

The Court said that the defendant could not set up his fraudu- 
lent concealment of his marriage in order to relesise him from his con- 
tract. The plaintiff had fulfilled her part of the promise, as she had 
continued single and unmarried for a reasonable time, and the rule 
must therefore be discharged. 



dxtlitqutt Cl)ambtr. 
RsaiNA v. Martin. — 30th Aprils 1849. 

INDICTMENT VENUE ^E RROR — JURISDICTION. 

Where the Tenne in a coant of an indictment against the receiver of a stolen sheep was laid in 
Dorsetshire, whereas the act was committed in Somenetshire, and there was nothingr in the 
eouittoshow jorisdietion: — Held, that the conviction was bad and jodgment ordered to be 
arrested. 

The prisoner was indicted at the Dorset sessions, together with the 
two principals for sheep-stealing, and convicted on the 7th count as 
the receiver, well knowing that the animal had been stolen, and the 
two principsils on the 5th count After verdict was given, the coun- 
sel for the prisoner objected that the venue had been wrongfully laid, 
in the 7th count, inasmuch as it stated the offence bad been commit- 
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ted at Trent, in Somersetshire, while the venue was laid in Dorset- 
shire. 

F/oohs in support of the conviction. 

Bt THB Court : — The seventh count without showing any fact to 
give a jurisdiction in the county of Dorset, lays the venue in that 
county for an offence committed in Somersetshire. Upon such a state 
of things we cannot give judgment against the prisoner in favor of 
the prosecution. The court gives no jurisdiction, and the absence of 
any thing on the face of the count to show the jurisdiction, such ju- 
risdiction will not be presumed to exist The conviction musti there- 
fore, be quashed, ana judgment arrested. 



SIR EDWARD COKB AND THB DOCTORS. 

Sm Edward Coke being very infirm in body, a friend of his sent 
him two or three doctors to regulate his health, whom he told 
that he had never taken physic since he was bom, and would not 
now begin, and that he had now upon him a disease which all the 
drugs of Asia, the gold of Africa, the silver of America, nor all the 
doctors could cure, — old a^. Letter from the Rev. Mr. Mead, Jan. 
80, 1630, 1. Court and TinSs of Charles the First, vol. 2, 93, 4. 



Reports of caMs detemiin^d in the Dietriet Court of the United States for the District of Maine 
with some opinions of the District Judge in cases determined in the Circuit Court, 1839— 
1849. By Edward H. Davies, Counsellor at Law. Portland: Printed by ThonloB dt 
Co., 1839. 

To those geDtlemeo who practice in the U. S. Courts in Admiralty, 
this volume of the Reports of Judge Ware must prove very acceptable. 
They contain a selection of cases in the V. 8. District Court, principally in Ad- 
miralty, decided by that learned Judge since the publication of his Reports 
and also some opioioiiB pronoimeed by hikn in oases decided in the Circuit Court. 
They also contain a few decisions in bankruptcy, presenting points of general 
interest. 

The reputation of Judge Ware as aa able jurist and a finished scholar is so well 
kaown to the bar that any remarks we might noake would seem to be eat of 
place. 

We heartily recommend this volume to the profession and doubt not but it 
will be eagerly sought for. 
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ISoutAem District of NeuhYork-l 

IN {EQUITY. 

Stephen R. Parkhurst v. Israel Kinsman and Jam99 W,« 94"* 

PATENT CASE. 
INJUNCTION — SUPPLEMENTAL BILL — ^PARTIES. 

This patent case having been greatly litigated, and presenting 
several important questions, we have been induced tq collect and re- 
port the various decisions under it. 

On the 5th of April, 1847, a motion was made before both judges of 
the court for an injunction. The motion was supported by bill a^d 
affidavits, and opposed by affidavits. The case was beard at inter- 
vals, on the 5th April, June 19, and June 28, and was argued by 

Grifford and S. P. Staples, for the complainant j and by 

2?. C. Barnard, for the defendant. 

July 1. 1847. The court decided the following points : 
The Court find upon the bill and proofs in this c^se — 

1. That the burring machines constructed and sold by the defend- 
ant Kinsman, are, in principle and mode of operation, the same 
substantially as the machine described in the plaintiff's speciQoation, 
filed July 29, 1844, and secured to him by his patent of I^ay 1» 
1846. 

2. That the arrangement of plates or rings, with their teeth, and 
with paste-board packing, upon a cylinder, as described in t)ie 
plaintiflPs patent, and used by him, was an original invention ^nd 
discovery of the plaintiff, but the same was invented and constructed 
by Charles G. Sargeant, of Lowell, Massachusetts, prior to the in- 
vention and discovery of the plaintiff. 

at. But it is furthermore found by the court, that the invei^tiop )^d 
discovery of said Sargeant was not publicly known, or in use ; nor had 
voL« vin. 10 
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the same come to tfae knowledge of the complainant prior to his 
discovery and invention, and filing his specification as aforesaid. 

4. It is found by the court, that the agreement of February 9, 1846, 
between the complainant and the said Kinsman, was made and 
entered into by Kinsman with full notice and knowledge of the facta 
aforesaid, and is valid and obligatory upon him ; and that the com- 
plainant is entitled thereupon in this action to the discovery and 
account prayed by the bill ; and also, to enjoin the said Kinsman 
from further making and vending the said machine, in violation of 
said agreement. 

Wherefore it is ordered and decreed by the court, that an injunc- 
tion issue against the said Israel Kinsman, &c., pursuant to the 
prayer of said bill. 

January 19, 1848. Application was made to the court by the 
complainant, for leave to file a supplemental bill, with new allega- 
tions, and new parties defendants thereto. 

The motion was heard before Judge Betts, District Judge sitting 
in the Circuit Court. 

The case was argued by 

CUffard and Staples^ for the complainant, 
Clark and Jordan^ for Kinsman, and 
Gerardi for Goddard. 

January 25. Betts, J. delivered the following opinion : Applica- 
tion is made by petition, on the part of the complainant, 'for leave 
to file a supplemental bill, making Calvin L. Goddard a party to the 
suit, and also to add new charges against the defendant Kinsman, in 
part, on facts which have occurred since the original bill was filed ; 
and, in part, on those existing at that time, but not then known to 
the complainant ; and also, to add an amendatory prayer for a re- 
ceiver. No additional proceedings are prayed against the defendant 
Hale. 

Notice of the application was served on Kinsman and Goddard, 
and the motion is strenuously opposed in their behalf. The objec- 
tion on the part of Kinsman, amongst others made in common with 
Goddard, is, that the complainant has been guilty of laches, in not 
speeding the cause, a plea in bar to the bill, and an answer support- 
ing the plea, having been filed February 9, 1846 ; and that it xs un- 
reasonable to allow him now to introduce new averments, with a new 
prayer, and thus open and enlarge the field of litigation, which ought 
to have been closed upon the pleadings before the court. 

Goddard objects that the cause ttf action against Kinsman, set up 
in the bill, is wholly foreign to him : it is based on a contract between 
those parties, and seeks redress upon the spirit and equity of that 
contract, with which he was no way connected in terms, and ia 
which he has no interest 
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That the petition represents him to be using, manufacturing, and 
vending machines in violation of the complainant's patent right there- 
to ; and if that fact affords cause of action to the complainant, it 
must be for the tort, and has no relation to the agreement set up 
by the bill as existing between Kinsman and the complainant. He 
accordingly contends that he cannot rightfully be connected with the 
litigation between those parties, and be compelled to share in its ex- 
penses and delays, in regard to matters inter alios acta. 

This succinct statement of the points, raised and discussed, is 
sufficient to show they have not escaped the careful consideration of 
the court. 

It seemed to be inferred that the Supreme Court in requiring by 
Rule 57, notice to be given on application to file a supplemental bill, 
had put the petition upon the footing of the bill itself, if filed, and 
that, accordingly, the defendant could defeat the application by 
showing that the' petition did not make a case showing tne propriety 
of the bill, and the legal liability of the party sought to be brought 
in to the remedy pursued by the suit. 

Such, however, is clearly not the effect of the Rule. It no way 
essentially changes the practice as it before existed. In England 
and this State, supplemental bills were allowed to be filed only on 
leave of the court, (Daniel Ch. Pr. 1655, Amer. Ed. and Notes. 2 
Paige, 333, 3 ib. 294,) and the court may, for greater precaution, 
order notice to be given of the application. (2 Paige, 333. Eager 
V. Price.) 

The effect of the proceeding, on notice, is to avoid precipitation 
and a needless accumulation of pleadings ; but, it is apprehended, 
the court inquires no further than whether probable cause exists for 
the new procedure, and accordingly the petition need not embrace 
the averment intended to be inserted in the bill, but only advise the 
opposite party, and the court, of the ground upon which this relief is 
applied for. 

The court may, therefore, deny leave to fill a supplemental bill, 
and yet permit an amendment of the original bill, ana this ability to 
shape and abridge the pleadings may be the reason of the practice, 
which requires the assent of the court to the filing a supplemental 
bill. 

In my opinion, then, all the court looks to, on motions of this de- 
scription, is to see that the complainant states facts or circumstances, 
which, if properly pleaded, would sustain a supplemental bill. 

The original bill was founded, in the main, upon an agreement be- 
tween the complainant and Kinsman in relation to a machine patented 
by the complainant. The agreement imparted to Kinsman the 
right to manufacture and vend the machme under certain condi- 
tions. 

On the hearing between those parties this court awarded an in- 
junction against Kinsman, prohibiting his making or selling the ma- 
chine, &c. 

The petition alleges that, since the bUl was filed, Goddard, who 
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was formerly cl^rk or agent of Kiosmao, hasi as tbe complainant is 
infprmed and believes^ become some way interested in the machines, 
and, as the complainant believesi is acting in collusion with Kins- 
man, in making and vending them. That he represents himself so 
interested, and is issuing circulars to invite purchases, &c. 

These sdlegations would undoubtedly be insufficient as averments 
in a supplemental bill to support it, but they embrace matter which 
if well pleaded, may charge Goddard as a party to the suit, and the 
court would not undertake to decide this motion on tbe technical 
rules applicable to a demurrer. 

The petition is sufficiently definite in charging upon Goddard a 
connection with the subject matter in suit with J&insman since the 
original bill was filed, and doing those acts in relation to the interests 
of the complainant under that connection, which this court, by in- 
junction, hsLS restrained Kinsman doing, and that in substance is 
showing enough, accordine; to all the authorities, ^to authorize the 
oomplamant to bring Goddard before the court, in the same action, 
to answer for his proceedings. On these points the complainant is 
entitled to a discovery from Goddard. 

It is a mistake to construe the petition as setting up independent 
infringements of the complainant's patent ri^ht by Goddard, as the 
vground of complaint against him. Its beanng and manifest intent 
IS to charge on him, a combination with Kinsman, and an acting in 
concert with him, to defeat the right the complainant has to restrain 
Kinsman on the equities of the original bill ; and it is enough to al- 
lege such concert and combination on information and belief, oo this 
motion, whether that mode of charging would or not be sufficient in 
the bill itself. 

I shall accordingly grant the leave prayed for in respect to God- 
dard. 

Most of tbe particulars prayed to be inserted in the supplemental 
bill, in respect to Kinsman, would be proper subjects of amendment 
to the origmal ^ill, and would not accordingly be a foundation for a 
supplemental bill. (1 Hoff. Ch. Fr. 393, 398. Story, Eq. PL ^ 333.) 
But as there is sought a discovery to particulars, not stated in the 
original bill, and answer has already been given in to that, the course 
of practice will well justify filing a new bill to that end. (Mitford, 
PI. 99, Am. ed. (62) and note.) 

The laches imputed to the complainant in pushing forward his suit 
since the defendfant's plea and answer were put in, might perhaps 
call for a fuller excuse from him, before the court would allow him 
to change those issues by amending the original bill. Even in that 
case, the obligation would not stand upon any principle of essential 
injury to the defendant to arise from permitting the amendments, for 
it IS not shown that any proofs have been taken by either party under 
the issues, or that the defendant has availed himself of his privilege, 
under our practice, of speeding the case* 

But a supplemental bill may be filed at any stage of a cause, 
even after decree rendered, (Story, £q. PI. ^.338,) and the nature of 
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this litigation would induce the court to lend all reasonable aid to have 
every contention between the parties in respect to their rights involved 
in it» definitely settled, and leave nothing to be called up and pur- 
sued hereafter. 

Upon these considerations I shall authorize the supplemental bill 
to be filed as prayed for, with the insertion as against Kinsman of 
these allegations referred to in the petition, and which might not, if 
brought forward by themselves, justify more than an order for amend- 
ment. 

Order accordingly.* 
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Bef«re Um Um»rMe SAMUEL R. BETTS, Dwtriot Jndge. 

Joseph Gardi^e v. Michael Isaaoson. 
Samuel Lockwoop v. The Same. 

MORDECAI T. BUNYAX V. ThE SaMB. 

A party arreited on bailable process, m ptrstmam, issued by an Admiralty Coart, is bound to 

give bail to the marshaly or bail stipiuation, pursuant to Supreme Court rule 3. 
Ey th<e Bnglisk Admiralty and Ecclesiastical practice defendaats so arrested were boaad to 

give stipulation to satisfy the final and all interlocutory decrees in tbe cause. 
It is not a discharge of the defendant to appear personally in court on return of the warrant 

of arrest ; his appeaitince is to be completed by stipulation ; nor Is he entitled on the return 

^y of the warrant to be discharged on giving stipulaftion pursuant to the District Court ralesy 

to pay costs, dec. 
The bistzict Court rules are abolished and suspended by those of the Soprsme Court relative to 

the same matter. 
Tlie Don-imprisonBient act of the state of Kew-Ym^ does net extend to proeesa Issued by 

Admiralty Courts, and if it did, it would not prevent tbe operation of the rules of the Supreme 

Court of the United States over the subject 
The rules are authorixed by the act of 1842, which, being'Sttfasequeot to these of 1839 and 1841, 

•uspenda the operation sf state laws in tiiia respect. 

The facts oif the case are fully stated in tbe opinion of tbe Court. 
W. Q. Morton and 27. McMahonj for libellant. 
Qriffin and Larocque^ for respondent. 

January 24, 1848. Fer Curiam : — Tbe respondents having been 
arrested on bailable warrants in personam issued out of this Court in 
the above causes, and having given no bail to the marshal, were held 
in custody under the arrest. 

On the return day of the warrant, the respondents entered into a 
stipulation conformably to the terms of Rule 38 of this court, adopted 
^** ■ ■ ■ ■ — ' ■ • • ' ' *' ' ■ " ■ ' 1 11 i I. 

* Tba ease on the amended bill, pleading! and prooiii will appear in our No. te Apiil. 
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in 1838, and a motion is made in their behalf, by their advocate, that 
they be forthwith discharged, the marshal being required by the libel- 
lant to retain them in custody until bail bonds or stipulations are 
executed pursuant to the Rules of the Supreme Court. 

The question raised by the motion is whether the respondents are 
entitled to their release, on giving stipulations with sureties that they 
shall appear and answer and pay all costs decreed against them, and 
will themselves abidie all orders and decrees of the Court in the 
cause, such being the course of practice in this court ; or whether the 
Rules adopted by the Supreme Court of the U. S. in 1845 have 
established a different practice in this respect, which the respondents 
are bound to comply with. 

By the practice of the English Court, as laid down by Clarke and 
recognized by Brown, the respondent, on his arrest, is compelled to 
give bail to the marshal in a sum sufficient to cover the matter in 
demand, conditional for his appearance on return of the process. This 
^stipulation was pronounced forfeited if he failed to enter his appear- 
ance on the day, and he was adjudged in contempt and subjected to 
commitment or other process in satisfaction of tne demand. This 
bail stipulation, it would seem, was originally regarded as a penalty, 
and its forfeiture was by way of mulct, and accrued to the Admiral 
and was not allotted to the satisfaction of the libellant. 

The appearance, according to the condition of that bond, was 
effected by entering into stipulation apudacta with approved sureties, 
judicatum aolvif i. e., to satisfy the final and all interlocutory decrees 
of the court in the cause. « 

Those particulars are pointed out in Clark's Praxis, tides 3, 4, 
and 12. 2 Brown Civ. & Ad. 432, 433. 

The regulations were carried in substance into the Rules of the U. 
S. Courts in the first circuit, (Dunlap's P. 144. Greenlears Over- 
ruled Cases, App'x,) and coincide with the provisions of the Consulate 
del mare. ch. 40, and the course of the civil law in the same classes 
of proceedure. Wood Civ. L. 246. 

This Court manifestly, in its code of rules, studiously varied the 
responsibility imposed on sureties by the antecedent practice. On 
the appearance of the respondent he was personally bound in the 
stipulation to discharge the judgment or decree rendered against 
him, but his sureties were placed on the same footing as those of the 
actor or libellant as to the amount they were to pay absolutely, and 
they could not be charged beyond the costs accruing upon the litiga- 
tion, if the defendant surrendered himself for commitment. (Betts' 
Pr. 40. Dunlap's P. 147. Dist. Court Rules 21, 38, 39). 

The Act of Congress of May 8, 1792, ^ 2, (1 Stat. O. S. 276,) de- 
signated the forms of process and the forms and modes of proceeding 
in suits at common law, in equity and admiralty with authority to. 
the Courts to vary them at discretion, " subject to such regulations as 
the Supreme Court of the U. S. shall think proper from time to time 
by rule to prescribe to any Circuit or District Court concerning the 
aame." 
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The Act of August 23, 1842, § 6, if it confers no more ample 
powers on the Supreme Court to regulate the practice of the District 
and Circuit Courts of the United States, yet manifestly implies a 
mandate on the Court to perform that duty. (5 Stat. U. S. 518). 

In January Term, 1846, the Supreme Court exercised that power 
in relation to the practice of the U. S. Courts in causes of Admiralty 
and Maritime jurisdiction on the instance side of the Courts, (3 How. R. 
Introd.) and accordingly those directions in respect to practice become 
the supreme law to all inferior courts, in the matters regulated by 
them. 

Rule 2 authorizes in suits in personam a warrant of arrest of the 
person of the defendant in the nature of a capias with an attachment 
clause against his property or credits, in case he cannot be found, or 
by a simple monition in the nature of a summons to appear and an- 
swer to the suit. 

Rule 3 provides that when the warrant of arrest is executed the 
marshal may take bail with sufficient sureties from the party arrested, « 
by bond or stipulation, upon condition that he will appear in the suit 
and abide by all orders of the court, interlocutory or final, in the 
cause, and pay the money awarded by the final decree rendered 
there in the court to which the process is returnable, or in any appel- 
late court. And upon such bond or stipulation summary process 
of execution may and shall be issued against the principal and 
sureties by the court to which such process is retumaole to enforce 
the final decree so rendered, or upon appeal by the appellate court. 

This is the established form of the undertaking in the English 
admiralty. (Mariot's Formulary, 272, 316, 317.) The standing rule 
of this court was, that on warrants to arrest the person in admiralty 
and maritime causes, the marshal might take bail in the form of a * 
stipulation, and in the sum endorsed on the warrant, conditioned for 
the appearance of the party on the return day to answer to the 
libellant in a cause civil and maritime, according to the course of the 
court. (Rules 21, 38.) 

These rules are palpably superseded by that of the Supreme Court 
on the same subject matter. The marshal can no longer take stipu- 
lations pursuant to the District Court rule, but must exact them in 
the more comprehensive terms prescribed by the Supreme Court. 

Again, the object of the stipulation, directed by the rule of the 
•District Court, was to carry into effect the warrant of arrest, and 
nothmg more. It contemplated nothing beyond bringing the defend- 
ant personally before the court, and retaining him undents authority. 

Then Rule 381 (before cited) prescribed the manner in which the 
defendant should perfect his appearance. The subject matter acted 
upon by Rules 21 and 38 of this court, is that which is specifically 
regulated by Rule 3 of the Supreme Court : the latter prescribes 
. the course of proceeding on the arrest, and before return of the pro- 
cess, and also the method by which the appearance of the defenaant 
is to be entered and perfected. 

The bond or stipulation to the marshal effects both, and afler that 
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18 giv^D, no further step is to be taken in court in order to subject 
the respondent to its anthorityi or secure the fulfilment of judgments 
or decrees. 

The counsel for the respondents contend, that as they remained 
in the custody of the marshal till the return day of the process, and 
then ^ve stipulations for their appearance under the rules of the 
District Court, they are entitled to be discharged from arrest, and are 
not bound to execute the bond or stipulation prescribed by the Su- 
preme Court Rule, (1) for the reason, that the bond demanded is in 
the nature of bail to the sheriff, on an arrest at common law, and can- 
not be exacted after the return day of the writ, as the party is then 
in court, and thus satisfies the condition under which the bond might 
have been required ; and (2) that Rule 46 of the Supreme Court 
saves the application and effect of the District Court rules, the mode 
of appearing not being fixed or regulated by Rule 3, or (3) that Rule 
S6 leaves cases situated as these are to the discretion of the court, to 
compel stipulation for costs only. 

The analogy of the common law practice, is not a very close one, 
but 80 &r as it goes, the argument from it, rather tends to oppose 
than support the oonclusion sought to be established by the respond- 
ents. 

The bail to the sheriff is like the civil law stipulation in judieio 
iiitu 

It only aims to secure the appearance of the person in court. Btit 
the sheriff is not exonerated merely by producinff the body. He 
must hold the party in custody, until another and more stringent 
undertaking is entered into by him, consummating his ^appearance 
according to the course of the court. 

So here, merely having the respondent under his authority on the 
return day of the process, or producing him in facie curiae^ in no way 
satisfies the warrant of arrest, or exonerates the marshal. The pro- 
cess necessarily continues in life and actins; upon the defendant, 
until he fulfils the purpose of the arrest. That most plainly is de- 
signed by the rule of the Supreme Court to compel him to furnish a 
stipulation in the terms there given ; and to that end, the arrest must 
necessarily continue in force, because the warrant of arrest accord- 
iuff to the rule u executed in that manner alone. 

In the view I take of the subject, the matter is specifically provided, 
for by Rule 8 of the Supreme Court, and there is accordingly nothing* 
in these cases, out of that rule, coming within the policy of Rule 46 
of the court, and remaining under the authority of this court. 

But even upon this construction of the rules, it is argued for the 
respondents that Rule 25 of the Supreme Court, applies to the cases, 
ana relieves the party from liability or his security other than for 
costs, and whether that shall be exacted, is left to the discretion of 
this court. 

The terms of that rule are, that, in all cases of libels in personam^ 
the court may in its discretion, upon the appearance of the defend- 
ant, where no bail has been taken, and no attachment of property has 
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been made to answer the exigency of the 8uit» require the defendant 
to give a stipulation with sureties in such sum as the court shall di« 
rect to pay all costs and Expenses which shall be awarded against 
him in the suit upon the final adjudication thereof or by any inter- 
locutory order in the process of ^e suit. 

This rule evidently has relation to the different modes of bringing 
a defendant before the court, designated by the second rule. If he 
is proceeded against by citation or summons only, there is no com- 
pulsory authority acting upon him, and the libellant neither against 
nis person or his estate has any security for the demand in prosecu- 
tion. All that is imposed on the defendant by the rules, in such case, 
is, that be shall indemnify the libellant against the costs to be created 
by his interposing a defence and contestation to the action. 

But in the coercive method of procedure by arrest of the body or 
attachment of property the warrant being executed. Rule 26 in 
no just interpretation, can be understood as intended to deprive the 
libellant of the security thereby acquired, and set the defendant or 
his property free from the arrest, on a mere stipulation for costs. 

Acting under the authority of this rule, the court could not add the 
condition that the defendant should surrender himself for commitment, 
and if it is interpreted according to the argument in this case, a de- 
fendant need only, when arrested, refuse to give bail before the return 
day of the warrant, and then he will be entitled to a free discbarge 
on the stipulation for costs, and thus all the privileges and securities 
provided by the rules of the Supreme Court, as consequent to his 
arrest, will be abrogated. 

I am satisfied such construction of the rules cannot be sustained. 

It was obviously the purpose of the Supreme Court to place the 
admiralty practice, in each of the U. S. courts, substantially on the 
footing of the English practice. That practice, under the nrst pro- 
cess act, in 1789, was adopted by Congress. (1 U. S. Stat. 93.) It 
had remained essentially the rule of practice, since that period in the 
various district courts but some deviations from it existed. (10 
Wheat. 486.) The Supreme Court designed, by Rules 2 and 3, to 
abolish such diversities of practice, and render the remedies and 
rights of parties uniform in causes of admiralty and maritime jurisdic- 
tion, in every court of the Union. 

The letter and spirit of the regulations of the Supreme Court, in 
my judgment, require that a defendant in custody under a warrant 
of arrest, in an admiralty case, shall so remain until he makes his ap- 
pearance by giving bond or stipulation to satisfy the decree that may 
be rendered against him. ^ 

It is urged that the acts of Congress abolishing imprisonment for 
debt govern this procedure, and that the U. S. courts have now no 
authority to hold parties under arrest on mere civil process. 

The acts of 1839 and 1841 (5, U. S. Stats. 321 and 410) abolish 
imprisonment for debt, on process issuing out of any court of the 
United States, in all cases whatever, where, by the laf/os of the State 

VOL. vin. 11 
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in which the said court shall be held, imprisonment for debt has been, 
or shall hereafter be abolished. 

The act to abolish imprisonment for debt, was passed in this State 
April 26, 1831, and it enacts that no person shall be arrested or im- 
prisoned on any civil process issuing out of any court of law, or on any 
execution issuing out of any court of equity, in any suit for the recovery 
of money, &c. (1 Re. Stat, 807 % 1.) This statute is made the law 
of the U. States also, by force the acts of Congress above referred to, 
and had the proceeding in these causes been on the law side of the 
District or Circuit Court, the defendant would have been exempt 
from liabilitjr to arrest. 

The principle of the act, would seem to include arrests by maritime 
courts on matters of contract and for the recovery of money, no less 
than when made by courts of law. But the words of the statute do 
not embrace both. They are limited to civU process issuing out of a 
court oflaWf and the legislature found it necessarry to provide ei^ 
pressly for executions issuing out of chancery ^ as not embraced within 
the previous description of process, from a court of law; much less 
can a maritime court be regarded as falling within the designation. 
The acts of Congress of 1789, 1792, and 1793, demonstrate that 
laws relating to the practice of courts of law do not include that of 
admiralty and maritime jurisdiction. 

Non-imprisonment acts of the tenor of that passed in this State had 
been very common, indeed almost universal throughout the United 
States previous to the promulgation of the code of rules by the Su- 
preme Court in 1844. That court, by the rules adopted, necessarily 
construed those acts as not affecting proceedings in maritime courts, 
and accordingly the antecedent authority of that description of pro- 
cess is continued in force. 

It IS unnecessary, and might be unbecoming now to intimate 
what order this court would feel itself authorized or required to take, 
if the question was an open one, as to the effect of the State Statutes 
upon its process, under the provisions of the acts of Congress of 1839 
and 1841 alone. The duty of the inferior court is limited to receivinc 
and executing the law given by its superior, and the highest tribunal 
of ^he land, having authorized the process employed in this case, I 
shall forbear any further general reasoning upon the subject and bold 
it valid, and accordingly, on all the points raised, deny the motion of 
the defendants for their discharge. 
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Before DUER, MASON and CAMPBELL, JuaUeee. 
Thomas T. Hates v. Edward Bement and others. 

Where a special parinerahip becomes insolvent, and the q>ecial partner is a g^eneral partnar 
in another firm, which latter firm is a creditor of the special partnership, the debt due such 
firm is not postponed, nor the interest of the special partner in such debt. 

The facts appear in the opinion. 

Horace F. Clark for complainant. 

Ketchum and Fessenden for defendants. 

^ By the Court. — Campbell, J. — Thomas T. Hayes, the complain- 
ant loaned his note for $2000, to the special copartnership of Mayes 
& Heyer. The note was payable to tlie order of, and endorsed by 
Hayes & Heyer as first endorsers, and by Ketchum, Rogers & Bo- 
ment as second endorsers. It was discounted at a bank in Con- 
necticut, and the proceeds were paid over to Hayes & Heyer. This 
latter firm having failed, and made an assignment to Bement, Ketch- 
um, Rogers & Bement, were charged as endorsers, and were com- 
pelled to take up the note. They caused proceedings' to be insti- 
tuted, and recovered a judgment against Thomas T. Hayes the 
maker. This judgment they sought to enforce by execution, but it 
still remains unpaid, except to the extent of five hundred dollars, 
being the amount of a dividend declared by the assignee of Hayes & 
Heyer. 

Morris Ketchum, a member of the firm of Ketchum, Rogers & 
Bement, was also the special partner in the copartnership trading 
under the name of Hayes & Heyer, and the former firm were large 
creditors of the latter. It appears that the assets of Hayes & Heyer 
in the hands of the receiver, would be sufficient to pay all their 
debts, excluding the debt due to Ketchum, Rogers & Bement. 

The complainant filed this bill mainly for the purpose of compell- 
ing a postponement of the debt' due Ketchum, Rogers & Bement, 
until the creditors are paid in full, or if not the whole debt, then the 
interest of Morris Ketchum, the special partner of Hayes & Heyer, 
in the debt due Ketchum, Rogers & Bement. 

The provisions of the statute on which the complainant relies, 
(§ 23, 1 R. S., page 767,) are as follows : 

•* In case of the insolvency or bankruptcy of the partnership, no 
special partner shall under any circumstances be allowed to claim 
as a creditor until the claims of all the other creditors of the partner- 
ship shall be satisfied." 

We are not aware that this question has before arisen in our state, 
and we have therefore listened with attention to the extended argu-« 
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ments which were advanced, and we have endeavored to give to the 
subject a full and careful consideration. At the same time we think 
that the question is measurably free from difficulty, and that it may 
be satisfactorily settled upon the general principles of the law of co- 
partnership, and according to the ordinary ana customary proceed- 
ings under insolvent and bankrupt laws. Let us suppose that Mr. 
Ketchum, instead of being the special, had been a general partner in 
the firm of Hayes & Heyer. Then if an act bad been passed de- 
claring that in case of the insolvency or bankruptcy of that firm, he, 
the said Morris Ketchum, should under no circumstances be allowed 
to claim as a creditor until the claims of all the other creditors of the 
firm should be satisfied such enactment would merely repeat what 
is the well-established rule under the law of copartnership. As the 
law is established and recognised, no general partner can under any 
circumstances claim as a creditor in his own right until all the other 
creditors in the firm are paid, when such firm has become insolvent. 
We apprehend, therefore, that the provisions of the act in relation to 
limited partnerships simply place the special partner, so far as he is 
a creditor, upon the same footing as if he were a general partner. 
In both cases the partner must wait until all the other creditors are 
paid. If he be a ffeneral partner, and there is deficiency, he must 
lose his capital and his debt, and must in addition make up the defi- 
ciency from hip private fortune. If be be a special partner, he must 
lose his capital and his debt, but is not liable for the deficiency. 

If the same person be a general partner in two different firms, 
one of which firms becomes insolvent or bankrupt while the other 
firm is solvent, and a creditor of the insolvent or bankrupt firm, then 
it is well settled that the creditor firm may recover its debt or its 
dividend from the insolvent or bankrupt firm, notwithstanding a 
member of the insolvent or bankrupt firm is also a member of the 
solvent creditor firm. (Collyer on Partnership, pages 673 &c., cases 
referred to.) 

If the assets of the insolvent or bankrupt firm are insufficient to 
pay and discharge their liabilities, then undoubtedly their creditors 
may reach the interest of the partner in the partnership property of 
the creditor firm, and that upon the plain principle that such partner 
is liable for all the debts of tne insolvent or bankrupt firm. But that 
interest must be reached by calling the creditor firm to account. 
The insolvency or bankruptcy of one of its members may operate as 
a dissolution of the firm. Its creditors may be different, and they 
must be first satisfied ; when the liabiliues are discharged, if any in- 
terest remains belonging to the bankrupt partner, it would of course 
be applied to the extinguishment of his individual liabilities, or his 
liabiliues as a member of the bankrupt firm. But as we have be- 
fore remarked, his liability as a naember of the bankrupt firm would 
not necessarily prevent the creditor firm from recovering their debt 
or their dividend from the bankrupt firm* We come then to the case 
before us, and Mr. Ketchum being a member of the creditor firm of 
Ketchum, Rogers & Bement, that firm may recover their dividend 
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from the assets of the firm of Hayes & Heyer. But the firm of 
Ketchum, Rogers & Bement cannot be called on to account, because 
Mr. Ketchum was but a special partner in the firm of Hayes & Hey- 
er, and is not liable to the creditors of the latter firm for any defi- 
ciency. 

The statute authoriziifg and I'egulating limited partnerships is 
strict and severe, and though perhaps not unnecessarily so, we are 
not disposed to put such a construction upon its language as would in 
a great measure impair the usefulness, if not defeat the objects intend- 
ed to be accomplished by its passage. The special partner is under 
disabilities which are not imposed upon general partners, and in con- 
sideration, he is relieved from liability, except to the extent of the 
capital which he may contribute, but as in many, if not most of such 
limited copartnerships, the bulk of the cash capital is contributed 
by the special partner, it must generally be for his interest to sus- 
tain as far as possible and safe the partnership when organized, and 
to prevent its milure or insolvency. If endeavoring to do this, be be- 
comes a creditor, and still the partnership fails and becomes insolv- 
ent, he loses his capital, and his debt is postponed ; at the same time 
he has not directed or managed its affairs. In cases of corporations, 
a fixed sum may be put in as capital ; that sum is all that is put at 
hazard. The parties contributing it may be, and generally are the 
chief managers. If the stockholders loan to the corporation, they . 
are put in case of insolvency upon the same footing as other credit- 
ors; their debt is not postponed. In limited partnerships, which are 
a kind of quasi corporations, the special partner who contributes his 
capital can have no voice in the management of the business, and if 
he loans to the firm, his debt must be postponed to those of all the 
other creditors ; and we are now asked to say, that if any other firm 
of which he happens to be a member shall loan to such copartnership, 
even though it may be without his knowledge, or shstll in the usual 
course of business or dealings become creditors of such copartner- 
ship, and such copartnership shall become insolvent, that then the debt 
of the creditor firm, or at all events, his interest in such debt must 
be postponed. We confess that we do not believe the Legislature 
so intended, and we do not think it has so said. Had the statute 
provided that the special partner should not directly or indirectly, 
neither individually or jointly become a creditor, and if he did that, 
then any debt due to him individually, or his portion of a debt due 
jointly, or his interest in any debt due to any other person or per- 
sons, corporation or corporations, or to any partnership, whether 
general or limited, should be postponed, the case would be different. 
As it now is, we consider that the Legislature simply intended to 
put the special partner so far as he is a creditor, upon precisely the 
same footing as if he were a general partner. 

We have seen that if Mr. Ketchum were a general partner^ 
neither the debt due Ketchum, Rogers & Bement, or his interest in 
it, could b6 postponed, nor can their debt or Mr. Ketchum's interest 
in it be in this case postponed. 

I 
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The bill does not in direct terms charge that the special partner- 
ship was insolvent, but as it might perhaps be amended in this re* 
spect, and as from the testimony it appears that it was insolvent, we 
have not considered this objection as material, and have preferred 
disposing of the case upon its merits. It is disclosed in the answer 
that a dividend of five hundred dollars was declared upon the note 
on which the judgment was obtained against the complainant, and 
yet after this dividend the defendants sought by execution to enforce 
the recovery of the whole judgment. The complainant having failed 
in the main object of his suit, cannot be entitled to costs, and de- 
fendants having neglected to give the complainant notice of the divi- 
dend, and having sought to enforce the collection of the whole judg- 
ment, do not stand before us in a position to entitle them to costs 
from the complainant ; the five hundred dollars must be credited 
upon the judgment ; the bill must be dismissed, but without costs. 



[Jantuiry Term. — In Equity'] 

Before CAMPBELL and MASON, Juftices. 

Joel N. Hayes v. John F. Heyer, Morris Ketchum and 
Edward Bement. 

assignment by one partner of partnership property to a 
trustee for the benefit of creditors, without assent of 
co-partners. 

One partner cannot make an aaslgnment of the partnership property to a trustee for the bene- 
fit of creditors without the assent of his co-partnerS| the latter being present, and capable of 
acting. 

The facts of the case appear in the adjudication. 

Horace F. Clarke for plaintiff. 

Ketchum and FessendeUy for defendant. 

By the Court. — Campbell, J. — The bill in this case was filed for 
the purpose of setting aside an assignment made by the defendaot 
Heyer with the assent of the defendant Ketchum, to the defendant 
Bement. The complainant and Heyer were the general partners, 
and Ketchum was the special partner in a limited partnership trans- 
acting a wholesale grocery business in the city of New-York, under 
/the firm name of Hayes and Heyer. On the llth of December, 
1846, Heyer in the name of the firm executed a general assignment 
of all the partnership effects to Bement, providing for payment of all 
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ihe creditors rateably according to their respective claims. At the 
time of its execution, the complainant was m the city, and at the 
place of business of the firm, but did not learn that an assignment 
had been made until some days after, and has never given a direct 
or implied assent. The special partner consented to its execution. 
The complainant files this bill to set aside the assignment, alleging 
among other things, that under the circumstances of this case the de- 
fendant Heyer had no power to make it. We shall proceed to con- 
sider this point, without adverting to the others raised by the com- 
plainant, because, if it is determined in his favor, the case is dis- 
posed of. 

" The title of the revised statutes relative to limited partnerships 
(1 R. S. 764,) appears to have constituted the effects of the firm a 
special fund for the benefit of all the creditors ; which fund, in case 
of insolvency, is to be distributed among such creditors rateably, in 
proportion to the amount of their respective debts. If the insolvent 
partners neglect to place the partnership effects in the hands of a 
proper and responsible trustee to be distributed without delay among 
all the creditors of the firm other than the special partner, rateably 
in proportion to the amount of their several debts either due or to 
become due, any creditor may file a bill in this court in behalf of 
himself and the other creditors of the firm, and may have a receiver 
appointed." Innes v. Lansings 7th Paige 583. If this firm was then 
insolvent, Heyer did no more than was his duty or that of the firm, in 
placing the funds in the hands of a proper party for distribution, pro- 
vided he had the requisite power. When any partnership becomes 
insolvent, in equity the property constitutes a fund which, in case of 
disagreement of the partners, the court would place in the hands of 
a receiver for equal aistribution. In relation to general or limited 
co-partnerships, we apprehend the rule is the same when distribution 
is made by the court, but when directed by the partners themselves 
in ordinary co-partnerships, they may give preferences to one cred- 
itor or class of creditors over others, while in limited co-partnerships 
the statute restricts that power, and prescribes the mode of distribu- 
tion. But in both cases the question of the power of a single part- 
ner applies. In both cases, all the partners — ^at least all the general 
partners in a limited, as well as in an ordinary co-partnership, have 
an equal interest in seeing that the best disposition be made of the 
assets, that the trustees who may be appointed shall enjoy the con- 
fidence of all, and shall render the proceeds of the partnership most 
effectual in the discharge of the partnership liabilities. In this case, 
if the firm of Hayes and Heyer was insolvent, then Ketchum, Ro- 
gers & Bement, wno were large creditors, might according to the de- 
cision in Innes v. Lansings have at once filed their bill, and compelled 
an assignment of the efi^cts of the special partnership to a receiver. 
It was not necessary to proceed to judgment. They would thus have 
obtained the object sought under the assignment, and would have 
deprived the complainant of all controL If, on the other hand, the 
firm of Hayes & Heyer was not insolvent, as contended by the de- 
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fendants, then the assignment was clearly void, and would have been 
if made by all the partners, because it would manifestly operate to 
hinder and delay creditors. Certainly no individual or firm being 
solvent and havmg sufficient assets to pay his or their debts can be 
allowed to make an assignment for the purpose of thus preventing a 
sacrifice, and securing to the assignors a larger surplus than would 
remain if the property was forced to an immediate sale. 

It is evident from the testimony in this case that this firm was in- 
solvent at the time of the assignment, though from the representations 
made by the general partners, it may well have been supposed by the 
special partner and the assignee that such was not the fact. We 
snail therefore proceed upon the ground that the firm was insolvent. 
Could then, Heyer and the special partner make the assignment, 
the complainant who was the other general partner being present 
at the place of business of the firm on the very day it was made, 
and who at the time did not know it was contemplated, and who re- 
mained for some time after in ignorance of its existence ? It is true 
that on the following day the complainant consented to a dissolution, 
and authorized Heyer to collect the debts and to discharge the lia- 
bilities of the firm. But this assent to a dissolution, given on the 
following day, in ignorance of the assignment, cannot be considered 
as a ratification. That assent to a dissolution conveyed no authority 
'to Heyer to appoint other trustees or assignees to wind up the es- 
tate, even if it had been made on the previous instead of the subse- 
quent day. The assignment must stand or fall according to the de- 
termination of the question whether on the 11th of December, the 
day of its execution, Heyer had the power to make it. In mercan- 
tile co-partnerships, especially in the purchase and sale of goods, in 
the acceptance, drawing and endorsing of bills of exchange and prom- 
issory notes, the single partner acts within the scope of powers ne- 
cessary generally to the very existence of the copartnership, and 
without which it would oftentimes possess neither vigor or vitality. 
In the genera) management of the business of the firm, ** so intimate 
is the confidence, and so universal the community of interest and 
operation between partners," that it would be difficult to mark out 
the precise line which limits the power of the partner over the part- 
nership effects, and indeed indirectly over the separate fortunes of 
the other members of the association. But the power which is ne- 
cessary to direct, manage and control, to buy and to sell, to create 
and to discharge liabilities, and which, unless limited by express 
agreement, vests necessarily in each co-partner, is dependant upon 
the life, upon the actual existence of the co-partnership. While the 
partnership lives, this power is required as well for the convenience 
of the partners themselves, as for the protection of those who deal 
with them. When the partnership ceases, when it is dissolved by 
the death of any of its members, by bankruptcy or assignment, 
then the power exercised by individual partners is limited, for the 
necessity for its exercise no longer exists. One partner cannot by 
will intxtxluce his executor or representative, or any other person into 
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the co-partnership, nor can he by assignment of this interest bring 
bis assignee into the firita, nbr iii case of individual bankruptcy does 
the representative of the estafe of {tie bankrupt partner bec6me a 
hiember of the partnership. In ^hort, whether by the a;c'cidents of 
deai!h| or by the tnlsfbrtufies of trade, the partnership becomes dis'** 
solved', the representatives of the deceased or failing partner pbssess 
otoly the power of compelling an account and settlement of the pa^^ 
fiership business. We cannot therefore see upon what princible tL 
single member of a failing firm possesses the power of appointmg a 
trustee, and withcfut consent or knowledge of the other partners, 
transferring to such trustee the entire partnership effects, and em- 
t)owering him to compromise the debts due, and collect and distri* 
oute the assets. Such a po^er is not necessary, and ought not to 
be implied. We entirely concur in the views expressed in the case 
6f Deming v. Coltj^ and the decision in that case may therefore be 
considered as expressing the utianimous opinion of all the justices of 
this court, *' that a partner can in no case make a general assign- 
taertt to a trustee for the benefit of creditors, against the consent ot 
v^i'thout the concurrence of his co^partner, the latter being presents 
find capable of acting in the matter.*' 

We have looked into the Cases cited by the defendants, anxi find 
iiothing which induces us to change the views herein expressed'. The 
Case of Harrison v. Sterry, 5th Cranch, does not present circum- 
stances like the present ; there was in that case only a partial as- 
signment. It did not extend to all the effects of the partnership. It 
"Wats thade by the managing partner residing in the United States, 
the other co^partners residing in England. It appears also that the 
tnanacging partner who made the partial assignment held powers of 
attorney from his co-partners, though not deemed sufficient to em- 

Sower him in terms to execute by deed in their name. The confi- 
ehde and general trust reposed in him were however manifest. In 
the case of Anderson if Wilkins v. TompJcins and others^ 1 Brock- 
enburgh 456, Chief Justice Marshall certainly considers at length the 
question ef the power of one partner to make a general assignment, 
and be comes to the conclusion that under the circumstances of that 
case, the partner had the power to make it. There the firm were 
transacting business in Virginia ; one partner had left for Europe, 
and the firm having failed in business, the partner remaining made 
the assignment. In that case, however, he observes, " this power 
would certainly not be exercised in the presence of a partner without 
consulting him, and if it were so, slight circumstances would render 
the transaction suspicious, and perhaps fix on it the imputation of 
fraud.*' Also he says, '^ this reasoning applies with increased force 
when we consider the situation of these partners. The one was 
on a voyage to Europe, the other in possession of all the partner^ 
ship effects for sale — ^the absent partner could have no ageticy in 
the sale of them — he could not be consulted — ^he copld not give an 

* Caae d#eided by Superior Comt. Pra«ent, Oakley, Sandford and Vanderpoel, jnsticei. 
VOL. VIII. 12 
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opinion — ^in leaving tbe country be must have intended to confide all 
its buBiness to tbe partner wbo remained for tbe purpose of trans- 
acting it :*' and in another part of bis opinion, be adds, *' in extra- 
ordinary cases, an extraordinary use of power must be made.*' The 
circumstances which marked that case do not exist in this. Here 
tbe partner was present, and could have been, and ought to have 
been consulted. But in that case, with all due respect to tbe opin-* 
ions of that learned and almost unequalled judge, we cannot buf 
think that his reasoning shows tbe necessity and existence of the 

Sreat power of a partner in tbe general management of its business 
uring the lifetime of the co-partfiership, rather than in appointing 
trustees, and in giving exclusively the direction to the settlement of 
ils afiairs when it sha£ have ceased to exists In the one case the ex- 
istence of the power is necessary for the protection of those who deal 
with the firm ; in tbe other, by its non-existence the partners may be 
protected against each other. Another able judge of the Supreme 
Court of the United States, Justice Washington, in Pierpoint If Lorif 
v« Graham^ 4th Washington Circuit Court Reports, 232, a case where 
there was an assignment made by one partner, the other being ab- 
sent, observes, *' that thoush each partner is possessed of the whole 
effects, and may dispose of the whole to third persons who deal with- 
the partnership, and though such power becomes of necessity incor- 
porated into the nature and being of the association, yet ** it may ad- 
mit of serious dbubt whether one partner can without the consent of 
his associates assign the whole of its partnership effects (otherwise 
than in the course of trade in which the firm is engaged) in such a 
manner as to terminate the partnership. An assignment of all the 
effects to trustees for the benefit of the creditors of the concern would 
seem emphatically to be of this character. Such is its obvious de- 
sign, and such must be its necessary consequence.'^ 

We entertain no doubt that in this case Heyer did not possess the 
power to make the assignment, and therefore it must be set aside, 
and a receiver must be appointed of all the effects of the partner- 
ship. The assignee may be allowed for such payments of dividends 
as have been made to creditors pursuant to the statute, paying over 
the balance on hand to the receiver, but tbe assignee is not to be al- 
lowed commissions. 

An account must be taken between the partners, and of the part- 
nership effects, and for this purpose, and for the appointment of a 
receiver, an order of reference must be entered referring it to Hon. 
A. Vanderpoel. The question of costs is reserved until the coming 
in of the report of the referee. 



[Ftbmary Special Tcrw.] 

Before Mr. JntUce MASOM. 

CsARLBs H. Hill agaimt Charles C. Mvlles. 

\IUiough, by the previaiom of tbe amended code, where a ooropIaiAt ii Terified by oath, the 
defondant ia bound to p ut in his aniwer on oath ; yet where the aniwor to the allegationa 
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in ibo compkuot, or lomeof them, might inbject the defendant to a crimma] ptoeecatioD, be 
Sf not eompelled to admit or deny rach atteetation on oath. Bat a party who wishee to 
avail himself of each a defence or exeuse mnet ttate in his answer to the whole or the par* 
tiealar part of the oemplaint to which he excuses himself, that by answerin|( under oath 
he may subject himself to a criminal proseention, and must Terify the statement so made by 
his oath, and such statements so Terified, will be deemed to put in issue all the allegations 
of the complaints with the like eflbet as if they had each of them been demanded by the 
defendant 

The facts su£GicieDtIy appear in the opinion of the court. 

Mason J.— This is an action for assault and battery. The complaint 
18 veri&ed, and the plaintiff requires an answer under oath. The 
defendant applies for leave to put in an answer without oath, on 
the ground that an answer under oath might subject him to a crimi* 
nal prosecution. 

The 133d section of the code of 1848 required all pleadings to 
be verified by the oath of the party or his attorney, except whei« 
the party would be privileged from testifying to the same matter, in 
which case the verification might be omitted ; and it also declared 
that no pleading if verified should be used in a criminal prosecution 
against the party as proof of a fact admitted or alleged in such 
pleading. It this section were still in force, the defendant would be 
excused from verifying his answer, since there is no rule better set- 
Ued than that a witness cannot be compelled to criminate himself. 
The principle of the rule has also been incorporated in the constitu- 
tion of 1846, which provides that no person snail be compelled in a 
criminal case to be a witness against himself. The constitution of 
1821 contained a similar clause. 

In the amended code, however, this protection to the rights of par- 
ties has not been inserted,- and the counsel for the plaintiff insists 
that the legislature intended by this omission to compel a defendant 
in all cases to answer the specific allegations of the complaint, under 
oath, when the complaint had been sworn to, and that without re- 
gard to the question whether the answer would or would not crimi- 
nate the party. If he is right in this position, it would be in the 
power of the plaintiff to deprive his adversary of the benefit of this 
most salutary rule. Such, however, could not have been the inten- 
tion of the legislature, and we ought not so to interpret their mean- 
ing as to bring it in conflict with the terms or spirit of the constita- 
tion, if it is susceptible of a construction in harmony with both ; and 
we apprehend that the legislature did not intend to interfere in the 
least with the principle that a man cannot be obliged to criminate 
himself. That had been settled bv higher authority. All they meant 
to say was, that a party who wishes to avail himself of such a de- 
fence, or rather excuse, must do so under the sanction of an oath. 
He is not precluded from saying that an answer to the whole or any 
particular allegation of the complaint may subject him to a criminal 
prosecution, but if he does offer that excuse, he must verify it by his 
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oath. This would be in analogy to the doctrine of courts of equityt 
from whence many of the principles of pleading adopted in the code 
are taken. It is the established rule m those courts» that answers 
and pleas, except in some few cases, n^ust be judged by the oath of 
the party, unless the complainant expressly waives the oath ; yet it 
has always been held that a defendant could plead that an answer 
might subject him to a criminal prosecution, or might set up the 
same excuse in his answer, Sqch a plea or answer, however, does 
not deprive the plaintiff of the reliet he asks ; its only effect is to 

{)ut him upon proof of his case. The facts charged, on which he 
bqnds bis claim, are considered as denied, precisely as, if the de- 
fendant had put in an answer denying them specifically ; such was 
the rule as laid down by Lord Hardwicke, m Brownnoord v. Edr 
wards, 2 Ves. Sen. 243, and such is the rule in England at the pre- 
sent day. Beames' Pleas in Equity, 267, &c. 

The defendant in this case, therefore, cannot put in an answer 
without oath, but he may state under oath that an answer to the 
specific allegations of the bill would, or might subject him to a crimi- 
nal prosecution ; and such statement, when verified as required by 
the code, is to be deemed as putting in issue all the allegations of 
the complaint, in the same manner and with the like eflfect as if they 
had been each of them denied by the defendant. If there are any 
allegations in the complaint which the defendant may safely answeri 
Jie must do so in the ordinary way. 

Order accordingly, but without costs to either party. 



The WASHiifOTON Bank of Westerly v. Couetlandt Palmbb. 

A etoekholder in an incorporated company ia not a party to the action, nor a penon for wheaa 
' immediate benefit it ia proaecnted withm the meaning^ of the § 399 of the eode, and ia there- 
foro a competent witnen in faror of the corporation. 

The facts appear in the opinion of the court. 

Py the C<?iirt.-r-MASON, J. — The plaintiffs have examined under a 
commission issued in this cause, their president, cashier and notary. 
On their cross-e;jamination, they each of them stated that they were 
stockhQl4ers in the bank, A. motion is now made for a new com- 
mission to re-examine the same witnesses, upon the idea that they 
were incompetent by reason of interest, and that the objection upon 
that grouqd has been removed. 

T^e d98th sectbn of the code declares that no person offered as 
jl witness shall be excluded by reason of his interest in the event 
of the action. The next section (^ 399) is as follows ; The last sec- 
tion shall not apply to a party to the action^ nor to any person for 
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whose immediate benefit it is prosecuted' or defended, nor to any 
assignor of a thing in action assigned for the purpose of making him 
a witness," and it is supposed or feared by tne counsel of the plain- 
tiff that the witnesses may be excluded under some one or otner of 
the clauses of this 399th section. 

Stockholders in a corporation are not in form parties to a suit 
brought in the name of the corporation— that is, they are not par- 
ties to the record — ^and are not individually liable for costs, nor are 
they individually entitled to receive the amount which may be re- 
covered as plaintiffs are. It was indeed held at one time by the Su- 
preme Court of the United States, that for the purpose of determining 
the question of jurisdiction in suits brought by a corporation, they 
would so far consider the individual stockholders parties, as to take 
notice of the places of their residence, and that they would not en- 
tertain a suit by the corporation, if it could not have been maintained 
by all the individual stockholders. But this doctrine was overturned 
in the late case of the Louisville RaiURoad Company v. LetsoUf 2 
Howard U. S. R. 497, 554, in which the court, after a very elaborate 
argument, distinctly say that the corporators as individuals are not 
parties to a suit brought by a corporator, but parlies having an inte^ 
rest in the result. 

The only question then, is whether the individual stockholders can 
be said to be persons for whose immediate benefit the suit is prose- 
cuted or defended. It cannot surely be a correct interpretation of this 
phrase ** immediate benefit," to apply it to every person who would 
oe pecuniarily affected by the result of the suit, for that would annul 
the preceding section, which admits as witnesses persons thus inte- 
rested. A creditor of the plaintiff, whose debt would be paid out of 
the recovery, or a party interested in a fund which would be in- 
creased by the amount of the debt sued for, has an interest in the 
event of the suit, but the suit is not for the immediate benefit of 
such a person, because the money does not go directly into his hands 
as his property. On the other hand, a person to whom the debt in 
suit has been assigned, and who by virtue of the assignment would 
be entitled to receive it directly from the debtor, is one for whose 
immediate benefit the suit is prosecuted. 

These sections. of the code are taken substantially from the Bri- 
tish act of 6th and 7ih Victoria, comhionly called Lord Denman's 
act, and the decisions under that act are in accordance with the 
▼icws above expressed. Thus in Hart, administrator, v. Stephens f 
6th Adolph. and Ellis, N. S. 937, the plaintiff, administrator of a mar- 
ried woman, called the husband of the deceased to prove admis- 
sions by the defendant of the debt within six years, and it was held 
by the court that the husband was competent, notwithstanding his 
possible benefit from his wife's estate. In the case of HUl v. Kitching, 
3 Man. Granger and Scott, 299, which was an action for broker's 
commissions, the plaintiff called one Cramond as a witness, who 
stated on his voir dire, that he had no claim against the defendant, 
but in consequence of his having introduced the plaintiff to the de- 
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fendant, he should receive* half the commission from the plaintiff, if 
he recovered, pursuant to an agreement with him to that effect, and 
the custom among brokers. It was therefore contended that the 
witness came precisely within the terms of the proviso in Lord 
Denman's act, being a person in whose immediate and individual be- 
half the action was brought. 

The case was very fully argued, and carefully considered. All 
the judges delivered their opinion on this and the other points in- 
volved. Chief Justice Tindal said, "if it had appearea that the 
plaintiff bad made over to Cramond a moiety ot the commission, 
then I should have said that Cramond was a person in whose imme- 
diate and individual behalf the action was in part brought, but that 
is not so* Cramond, though he claims a moiety of the commission 
under a separate and distinct agreement with the plaintiff, has no 
right to la^ his hand upon any portion of the money to be recovered 
in this action." This remark applies with great force to the wit- 
pesses in the present case. They may have a right to dividends to 
be declared, out of the profits, if there shall be any, and those 
dividends may be increased by the amount which the plaintiff may 
recover in this suit, but they have no right to lay their hands on 
any portion of the money to be recovered. 

Mauhf J., observed that Cramond was no party to the contract 
with the defendant, and therefore could have no nght to sue, and 
was not necessarily, nor could he be properly a party to the record. 
That the meaning of the proviso in the act was that no person who 
is the formal party to the record shall be called as a witness, nor 
any person who, though not the formal plaintiff, is yet substantially 
so. For instance, suppose a man assigns a bond, and sues the obl^^or 
on behalf of the assignee, the latter would be a person for whose im- 
mediate and individual behalf the action was brought, and therefore 
not an admissible witness. 

These views appear to me to commend themselves as clear and 
sensible expositions of the act, and to apply with great force to the 
case before me, and I should have had no hesitation in saying that 
the witnesses examined under the commission in this cause were en- 
tirely competent, and that a second commission was useless, were it 
not that a directly contrary decision has been given at a general 
term of the Supreme Court held in Delaware county in June last, 
in the case of The President of the Bank of Ithaca v. Bean and others. 
(2 Code Reporter, 133.) The court there held that the stockholders 
compose the corporation, and that to say the suit is brought for the 
immediate benefit of the corporation, and not that of the stockhold- 
ers, is making a distinction in a case where none is perceptible, and 
decided that the president of a bank, who is also a stockholder, is 
not a competent witness for the plaintiff. With all due respect for 
the learned judges who pronounced that decision, I cannot acqui- 
esce in its correctness, or in the reasoning on which it was founded. 
But yet, upon this interlocatory motion, I do not think it proper to 
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withhold from the plaintiff the opportunity of obviating the objection 
if he wishes to. 

I shall therefore allow a second commission to be sent, to exam- 
ine the same witnesses on the same interrogatories as before, with 
liberty to the defendant to put fresh cross-interrogatories as he may 
be advised, the plaintiffs to pay $20 costs of opposing this motion, 
and the commission not to operate as a stay of proceedmgs. 



Iff. 9. (Sommon |)lta0. 

lApril and July Terms, 1849.] 
Before JoaUees ULSHOEFFER, IN6RAHAM uid DALY. 

Matthias B. Ward, survivor o/" Matthias B. Wabb, and William 

GOADBT, V. JAlttBS StMB, WiLLIAM WoRDS WORTH and MiCHABXr 

p. Mason. 

A bead giren to pnoseciite a writ of error lanitDgr out of a oonrt of the Snpfeme Coort t9 a 
Conit of Common Fleas, when by law each writ can only ienie ontW the Court of Ap- 
peals, m abeolutely Toid» and no action can be' maintaiDed npon it Per UUhotffer and' 
Daly, jndgea 

Ingraham, Judge, diMettted, holding that upon ths principle of Botone tt oL ▼. jHiiU^, 6th 
Hill, 496, the defendants were eslopjpfd from setting np the defence. 

An exception entered to the sufficiency of sureties given on the issuing of a writ of error dir- 
charges them from all liability on the bond. 

A bond given to M. B. W., as survivor of M. B. W. and W. G., is a substitute for a bond give* 
to M. B. W. and W. Q., the latter being dead at the tin>e of the execution of (he first bond. 
Per Ulsfaoefler, Judge. 

An order vacating an order superseding a writ of error may be given in evidence, although 
nnide after the commencement of an action founded on the order snperaedittg the writ of 



This was action of a debt on bond, dated May 6th, 1848, ffiven 
by the defendants to Matthias B. Ward and William Goadby as ' 
obligees, on the issuing of a writ of error out of the Supreme Court 
of the state of New-York to this Court on that day, and returnable 
on the first Monday of July then next. The breaches assigned were, 

1st. That the plaintifi*in error had failed to prosecute the writ ac- 
cording to the exigency of the bond, but wholly failed, and made 
default. 

2nd. That on the 7th of June, 1848, the said writ of error was 
superseded, quashed and discontinued. 

dd. That the plaintiff* in error had not paid or satisfied the dam- 
ages and costs recovered by the judgment mentioned in the condi- 
Qon of the bond and the recitation thereof, nor the costs of defending, 
superseding, quashing and discontinuing said writ of error, or any 
part thereof. 

The defendants severally pleaded non estfactum^ and gave notice 
of special matter. The cause was tried on the twelfth day of Feb- 
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ruary, 1849, before the honorable Michael Ulshoeffer, first judge* 
The plaintiff read in evidence the bond declared on, and endorsed 
thereon as follows : 

I except to the sufficiency of the within mentioned sureties. 

E. C. Gaay, AxCy. 

Defendants' attorney admitted service of notice of such elceptionV 
May 24th, 1848, on attorney for plaintiff in error. 

Plaintiffs also read in evidence order made by Justice H. P. Ed- 
wards, of the Supreme Court, dated June 7th, 1848, supersedingf 
the writ of error, also a taxed bill of costs of $10 56, taxed by Jus-^ 
tice Hurlbut on superseding said writ of error, and rested. 

Defendants read the writ of error tested the 6th of May, 1848; 
and returnable before the justices of the Supreme Court of Judica- 
ture, on the first Monday of July, (then) next. The allowance of the 
same by James Conner, clerk, with a stay of proceedings on execu- 
tion ^ &c. It was admitted by both parties thai William Goad by, 
named in the bond and writ, died on the 6ih of April, 1848, and 
that the plaintiff in error knew of his death previous to issuing said 
writ of error. 

Plaintiff^s attorney admitted that notice of t*>e issuing of said writ of 
error, and of the filing of same, and bond sued was served on the 
attorney for the plaintiffs in the suit intended to be removed by said 
writ of error. May 16th, 1848. Defendants' attorney also read in 
evidence a bond dated 29th of May, 1848, of James Syme, Amos 
Johnson and William Wordsworth, the latter being sureties, for the 
prosecution of said writ of error. This bond was made payable to 
Matthias B. Wafd as the survivor of Matthias B. Ward, and Wil* 
liam Goadby as obligee therein, and was with affidavits of tlie justi- 
fication of the sureties therein, filed in the clerk's office on the first 
of June, 1848, and notice thereof, and a copy of said affidavits 
served on the attorney for the defendants in error, June 8d, 1848- 
l)efendants' counsel read in evidence an order of Justice Edwards, 
dated 8tfi of June, 1848, vacating the order made by him on the 7th 
of June, 1848, superseding the writ of error. 

The testimony here closed on both sides, and the defendants* 
counsel moved for a non-suit, which his honor, the presiding judge, 
granted. 

The plaintiff's counsel, on a bill of exceptions, moved for a new 
trial, which was argued at the March general term, 1849, before 
Judges Ulshoeffer and Daly, and the same was again re-argued 
before all the judges, at the May general term, 1849. 

JE. C. Gray, for the plaintiff, submitted the following points : 
I. Section 3d of article 6th of the Constitution declares that there 
shall be a Supreme Court having general jurisdiction in law and 
equity ; the third section of the act of the legislature passed 14th 
December, 1847. Laws of 1847, p. 639, as amended by the act 
passed April 11th, 1848. Session laws of 184S, p. 334, wholly de- 
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prives the Sapreme Court of its right to review on error the judg- 
ments of this court, and it is therefore unconstitutional for repugnance 
to the constitution. The legislature had authority to say that writs 
of error might issue from the Court of Appeals direct to this Court, 
but they possess no constitutional power beyond. 19 Johns. 58. 

U. The bond is not void by statute. Vandusen v. Haywdrd^ 17 
Wend. 67; 2 Lord Raym. 1459 ; Mitchell v. Thorp, 6 Wend. 288 ; it 
was not taken colore officii. Ring v. Gibbs, 29 Wend. 510, but it was 
taken for the benefit of the defendants named in the writ of error as 
security, and to cover their costs of defending the writ. 

A void writ may be gnashed, 19 Wend. 623, and of consequence the 
bond given, on issuing a void writ of error, is good because its condi- 
tion is broken when the writ is quashed. 

Having been voluntarily executed, its validity did not depend on 
the lawfulness of the writ of error. Flagg v. Tyler, 3 Mass. 304 ; 
Peuy V. Sleight, 1 Wend. 520 ; Skellinger v. Teudes and others, 12 
Wend. 306. It was in the form prescribed by the statute. The writ 
was legally discontinued. Brisgs v. Brown, 6 Wend. 535 ; and Syme 
having failed to prosecute it, the condition of the bond was broken. 

If the validity of the bond depend on the lawfulness of the writ, 
an action could not be maintamed on a bond where the writ is 
quashed ; and see contra, Oallagher v. Flanndly, 22 Wend. 614. The 
breadth of the condition of the bond as reauirea by the statute clearly 
shows that the legislature intended fully to protect the judgment 
creditor against vexatious writs of error. 

UI. The plaintiff issues his writ at his peril, and he cannot ex- 
empt himself from his obligations on the ground that his proceeding 
was void. 3 Mass. 304 ; 1 Wend. 520 ; 5 Wend. 98, 287 ; 
12 Wend. 241 ; 1. Salk. 172. A party may sue out error and re- 
verse a void judgment. 6 Wend. 465. 

IV. The bond of the 29th May was not a substitute for the first 
bond. 2 R. S., 2d ed., p. 496, sec. 35. Boyd v. Weeks, 6 Hill, 73. 
It ought to have been dated the same as the first bond, and to have 
been executed by two new sureties to the same obligees named in 
the first bond, or it should have recited the facts. MiUer v. Brink-- 
erhoff, 4 Denio, 118. 

y. Plaintiff's exception did not discharge the obligation of the 
sureties or obligors which was absolute and commenced with the 
writ. Their obligation, like the obligation of bail to the sheriff, is 
not discharged by exception. Nothing short of the perfection of 
special bail will discharge sheriff's bail. The one security continues 
until the other is perfected according to the requirements of the 
statute. 

An exoneratur will be ordered in favor of special bail, if the princi- 
pal become a bankrupt. 21 Wend. 670. Not so, however, in case 
of bail on error. 6 Hill, 630. 

The new bond was not a compliance with the statute. 6 Hill , 
73. The new bond and justification were a nullity. KMy v. Moody 
and Darby, 7 Hill, 156 ; 4 Denio, 118. 

VOL* vin. 13 
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VI. The judge ought not to have admitted the bond of the 29th 
of May, or the affidavit of the justification of the sureties therein in 
evidence under the pleadings. 2 R. S., 2d ed., p. 277, sec. 24 ; 
7 Wend. 194 ; 10 Wend. 202 ; 11 Wend. 624 ; 12 id., 120 ; Cowen 
and Hiirs notes, p. 449. 

The statute makes no provision for a notice under nan est factum 
in debt. 

The evidence was not relevant or material, being bad for vari- 
ance. 

Vn. The order of the 8th of June was improperly admitted in 
evidence. It had no virtue to restore the writ of error. It was made 
without notice to the defendant in the writ, and after this suit was 
commenced, nor was it properly authenticated or proved. It was 
never filed. 

Vni. This Court cannot regard the writ of error as void from the 
beginning, or as having been superseded for any other cause than 
that stated in the order of the Supreme Court of the 7th of June. 

That Court having by its judgment already determined that ques- 
tion, its decision is binding here. 

IX. Defendants were not entitled to a non-suit even had the bond 
been void. Having failed to demur, their only remaining alterna- 
tive was by motion in arrest. 2 Wend. 163. 

The non-suit' ought to be set aside, and a new trial granted. 

H. H. Burlock^ for defendant, contra. 

1st. The bond and condition is void, the condition being to per- 
form an impossible act, viz., to prosecute a writ of error in a court 
that had no iurisdiction to review on error the judgment referred to 
in the recital in the bond. 1 Salk. 172 ; Com. Digest D, Condition ; 
2 Hurlstone on Bonds, 10, 11 ; Laws of 1848, chapter 222, p. 334; 
Piatt on Covenants, 568, 670 ; Law Library, Vol. 3 ; Hearville v. 
Meyers and Goodwyn^ 1 Brevard's South CaroUna Reports, 3. 

2d. The plaintiff by excepting to the sufficiency of the sureties in 
the bond in suit, discharged them from all liability. 7 East, 679 ; 
1 Archbold's Prac. 244 ; 4 J. R. 185 ; 1st Cowen, 64 ; 2d id., 614 ; 
5th id., 287 ; Anderson v. Johnson, N. Y. Common Pleas, Feb. 16th, 
1842 ; Drummond and Watson v. Anderson, in Court of Errors, Dec. 
1844. 

Defendant can have no relief on motion. 22 Wendell, 615, and 
above cases. 

3d. The filing of the new bond with affidavits of justification within 
the time allowed by statute discharged the obligors in the bond sued. 
See Van Duyne, late sheriff, v. Cooper, Hill, 667. 

4th. The sureties in the new bond having justified, and the attorney 
for the plaintiff in the suit intended to be removed by the writ of 
error having had notice of the filing of such new bona and affida- 
vits within the time allowed by statute, Justice Edwards had no 
power to supersede the writ of error. 2 R. S., 2d edition, 496, § 36. 

6th. In legal effect the bond in suit was a bond payable to Ward, 
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as survivor of Ward and Goadby, Goadby being dead at the time of 
the execution of the bond. 

6th. The statute does not require the bond to be approved of by 
any ofl5cer. 

7th. The defence relied upon was admissible under the plea of 
non est factum. Graham's Practice, 196-7 ; 1 Burrill's Practice, 167. 

8th. The plea of non est factum in debt on specialty is to be con- 
ridered the general issue for the purpose of attaching to it a notice. 
Provost V. Calder, 2 Wendell, 621 ; Demarest v. Willard^ 8 Cowan, 
806 ; Graham's Practice, 196—7 ; 1 Burrill's Practice, 167. 

9th. The non-suit should be confirmed with costs. 

Dalt, J. — The obligor undertook, if Syme should fail to prose- 
cute the writ, or if it should be quashed or. discontinued, or if 
the judgment sought to be reversed should be affirmed in whole or 
in part, to pay the amount of the judgment, together with all costs 
and damages which might be awarded by the court to which the 
writ was returnable. Syme could prosecute no such writ, for a writ 
of error cannot issue from the Supreme Court to review a judgment 
of this court. Laws of 1848, chapter 22. It was an absolute nul- 
lity. No motion to quash it was necessary, nor was it capable of 
being discontinued or superseded. The performance of the bond 
was therefore impossible. It was undertaking to pay the amount of 
the judgment 'and costs upon Symes' failure to do what he could not 
do, or upon the quashing or discontinuance of that, which having no 
valid existence as a writ, was incapable of being discontinued or 
quashed. But it is contended that though the performance of the 
condition is impossible, the bond, or the obligatory part of it, is nev- 
ertheless good, and we are referred to Coke Lit. 206 b., where it is 
said, " If a man be bound in an obligation, dbc, with condition that 
if the obligors do go from the Church of Westminster to the Church 
of St. Peter's at Rome in three hours, then the obligation shall be 
void. The condition is impossible and void, and the obligation 
standeth good." This is put by the commentator by way of illus- 
tration, and he is referring to single bonds with the condition annexed 
for in his time, it was the practice to underwrite the condition or de- 
feasance, or endorse it upon the bond, or write it upon a separate 
piece of paper. Thus he says immediately preceding this passage^ 
" If the condition be impossible, the bond is single ; and see Shep. 
Touch. 198. But it is well settled that if a condition be incorporated 
with the obligatory part of a bond, and is for the performance of an 
act which is impossible, the whole instrument is void. 1 Salk* 172 ; 
Com. Digest Condition D. ; 2 Hurlstone on Bonds, 11. The gene- 
ral rule respecting covenant is equally applicable to the conditions 
of bonds. Where the performance of the condition is in its nature im- 
possible, the covenant is void, though if within the range of possi- 
Dility, however absurd or improbable, it is good. Piatt on Cove- 
nants, &69. Bift this question is settled upon authority. The very 
point wus adjudged in Smith v. Meyer et oL 1 Brevard, 2. The 
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boDd in that case contained a condition to prosecute an action in a 
court which bad no jurisdiction of the action, and it was urged, as 
in the case before us, that though the condition was impossible, the 
bond was good. That the condition was neither malum in se nor 
malum prohibitum ; that it had not become void after its creation ; that 
it was entered into voluntarily — that if the obligor could not per* 
form the condition, it was his own folly to bind himself to do so, and 
that he should not escape the penalty by reason of the impossibility 
of the condition. But the court ruled otherwise, holding that the 
intention of the parties was to be looked to, and that it could not be 
effectuated by such a bond, as the obligor could not prosecute the 
suit in the court in which the condition required that he should, and 
judgment was given for defendants. 

The defendant gave notice of this defence under the general is- 
sue — fion est factum — for the purpose of accompanying a notice of 
special matter, is to be deemed the general issue. Graham's Prac- 
Uce, 196. 

As we are of opinion that the bond is void, it is unnecessary to con- 
sider the other questions raised in support of the nonsuit. 

Ulshoeffbb, J. — ^Upon this re-argument, I have not been satis- 
fied that the supreme court had any jurisdiction as upon a writ 
of error, nor that the bond was valid when the jurisdiction was 
wanting, nor that the defendants are precluded from making these 
defences. 

Where a proceeding is void from the beginning, no steps can be 
founded upon it, or taken afterwards. The plaintiff in error was 
only acting in that assumed character, and was not such plaintiff in 
fact, and could not prosecute this writ, nor do any thing with or 
upon it. The defendant in error was not such defendant in fact, as 
there was no valid process in error. The judge had no authority 
in the premises, because he had no jurisdiction, and the supposed 
writ of error was a nullity, not voidable, but void. A boncl given 
without consideration, upon a mistaken step in a court having no ju- 
risdiction of the subject matter, is void, and cannot be treated as 
valid by either party, and the total want of consideration and juris- 
diction may be shown by the obligors in defence to the action. I 
think that the weight of authority and principle sustains Judge Daly's 
opinion. 

This view of the case decides the matter sufficiently, but the par- 
ties seem to desire the expression of the court as to some other pomts. 
My impression is, that the exception of the party to the sufficiency 
of the sureties discharged their liability, and that the second bond 
was a substitute for the first, and with respect to Justice Edwards' 
vacation of the order or proceeding, the writ of error, although 
made after this suit was commenced, it might be proved in opposi- 
tion to the further prosecution of this action, and we might permit the 
pleadinffs to be altered so as to allow of such proof. As the case 
stands. I think the defendants were properly allowed to make all the 
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defences under the pleadings, unless the order of vacation required 
an amendment so as to have pleaded the vacation against the fur- 
ther prosecution of the suit, but as.tli.e plaintiff was nonsuited on the 
ground of the whole proceeding lieipg' void from the beginning, it is 
of no moment to consider the subseqqent steps in the cause, and I 
conclude that the nonsuit was properly .^r^lited upon the ground of 
the whole proceeding being void, and upor>-tUe. ground that the ex- 
ception to the sureties discharged their liability/ .-^ 

Ingraham, J. — ^Upon the question as to the plaintiff's, right to re- 
cover on a bond given where the writ of error is brought to the 
wrong court, I am inclined to think that the defendant id^.p^topped 
from making that defence. The same principle upon whi^->tudge 
Bronson decided the case of Brown et ah v. Mellon^ 6 HilF, .4^^ 
would prevent the defendants here from showing that the proceadr.'- 
ings were irregular for the purpose of defeating the action. My : 
brethren, however, are of a contrary opinion. 

I concur in the opinion that the exception to the sureties dis- 
charged their liability. 



SELECTIONS FROM RECENT ENGLISH DBOISIONS. 
Before tho Lord Chaneollor. 

Stiles v. Gut, Ifith November ^ 1849. 
bxecvtor's liability for co-executor's devastavit. 

Held, afiinniiig the decUon of Uie Vice-Chancellor of England, that ezeeuton who ha?e 
proved a will are liable for the dne ezeontion of the tmati thereof, and will be accoontable 
for a devattavit eommitted by a co-ezecntor, notwithetanding any elanse of indemnity 
eontained in the will. 

The testator, John Tuckey, who died in September, 1823, by his 
will bequeathed his real and personal estate to Anthony Guy, Rich* 
ard Tuckey, and Richard Tuckey, junior, who were also appointed 
executors upon trust, as soon as convenient after his dea'th, to con- 
vert into money and apply to the purposes of the will such part 
thereof as consisted of book debts, or of securities for money not 
approved of by them, and a proviso was added that they should be 
accountable for no more than they should each respectively receive^ 
and each for his own acts, receipts and wilful default only, and that 
none should be accountable for the insufficiency of the securities on 
which the trust-moneys were invested. The will was proved by the 
thtee executors. At the testator's death, Mr, Guy, who was a soli* 
citor, had money amounting to ^10,000, in his hands, for which the 
testator had bills of hand, and accountable receipts, and the man- 
agement of the estate was left to him. Mrs. Sdles, one of the ceituU 
que trwtentf applied in 1839 for her share of the estate, and then 
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filed this bill to administer on the equity side of the Court of Exche- 
quer against the executors. Tb^, defendants put in .their answers, 
setting forth that the cestuU qwijriu^t had acquiesced in the money 
remaining in Mr. Guy's handsV^d a reference to the master was 
made thereon, (4 Y. & C.r'Bq.*Exch. 571,) but by the report in 1847, 
the master found thap. tbei'e was no acquiescence. Guy had ad- 
mitted by his answ^a 'debt of ^6,100, and an order was obtained 
for the payment thereof into Court, which was enlarged, and subse- 
quently Guy wkH.jdeclared a bankrupt. Upon exceptions to the re- 
port, the VHje-Cfeancellor to whom the case had been transferred in 
June, 184^, ^^sallowed them, and ordered the co-executors to pay 
into jB^JuW^'-with interest at 4 per cent, from the testator's death, the 
8Um'of'iE*12,900. From this order the defendants now appealed. 

/";*.The Lord Chancellor, after taking time to consider, said the 
\6'lecutors were bound to use all due diligence in getting in their tes- 
tator's estate, and the acquiescence of executors in a devastavit com- 
mitted by a co-executor rendered them liable. By proving the will, 
they had become responsible for the management of the estate, not- 
withstanding the clause of indemnity in the will. Chambers v. Min- 
ching^ 7 Ves. 198 ; Brtcev. Stokes, 11 Ves. 319 ; Mucklow v. Fuller^ 
J acob, 198 ; Booti^ v. Booths 1 Beav. 126 ; Lincoln v. Wright^ 4 
Beav. 427. The decree of the court below would therefore be af- 
firmed with costs. 



€oart of (ffitctjequtr (Sl)ambtr. 
RsatNA y. Marsh, 20th November^ 1849. 

1NDICTMENT.-^ATTBMPT TO DEFRAUD.— ^MISDEMEANOR. 

Where an indietinent did not show a miademeanor, but merely allegred an attempt to de- 
fraud dtc., the conviction thereon was let aside, and judgment arretted. 

This was a motion in arrest of judgment on behalf of the prisoner, 
who was convicted at the last York assizes, on the fifth count of an 
indictment, charging that he did unlawfully attempt, &c., to obtain a 
large sum of money, to wit, je22 10s., with intent to defraud, &c., the 
Agricultural and Cattle Insurance Company, in respect of a horse. 

Blisst in supportof the motion, contended that the indictment only 
alleged an attempt, but did not show any misdemeanorj and that it 
did not allege in whom the property was. 

The Court set aside the conviction, and arrested judgments 
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Qneon'a Bench.— JadUon t. Carriugion. 
Before Baron PARKE. 

Jackson v. Carrington, 25th May^ 1849. 

DBCLABATION. — NOTICE OF DISHONOR, — ^IRREGULARITT. 
AMENDMENT. 

Where the declaration in an action on a dishonored cheque drawn on a banker's where the 
defendant bad no assets or acooant, did not aver notice of dishonor, it was allewed to be 
amended on payment of the costs of the amendment, ^M well as the costs of the day. 

The defendant, a horse dealer In London, purchased a horse for 
^70, from one Pell, and paid the amount by a cheque on a banker. 
Pell endorsed and paid the cheque to the plaintiff, who, sfier pre- 
senting it in due timei and finding that the defendant kept no ac- 
count there, brought this action to recover the amount. The de- 
feqdant pleaded inter ^lia that no notice of the dishonpr iiiad l^een 
given to him. 

Humfrey and Mellor^ for the plaintiff, contended that no notice was 
requisite, as by drawing the cheque on a banker's where he knew 
he had no assets nor account, he had abundant notice that the 
cheque was dishonored, and that it was equivalent to a personal act 
of dishonor — citing Caunt v. Thompson^ 7 N. Y. Legal Observer, p. 
291 — and that it was therefore a question for the jury, whether the 
defendant liad due notice of the dishonor. 

Whitehurst and T. Jones^ for the defendant. 

The Coukt held, that the declaration shoul4 hayie alleged the mo- 
tice of dishonor ; but the couit would allow the record to be amende 
upoiD the plaintiff paying th^ costs of the amendment, as well as the 
cQ^ta of the day — the case to stand over for ihat purpose. 



Before THE FOUR JUDGES. 

Chard v. Fox, 6th November^ 1849. 

PROMISSORY note. — ^PRESENTMENT. — ^DISHONOR. — NOTICE. 

SwmhUt that a notice of presentment and dishonor of a bill by the clerk of the plaintiff*s at- 
torney to defendant is sufficient 

Q^er; whether presentment of a bill at the house occupied by the maker, at the tine it was 
drawn, but which he had left fifteen months before to a workman on the premises, is suffi- 
cient, the note not beingr payable at any particular place. 

This was a motion for a rule calling on the plaintiff to show 
cause why the verdict in this action should not be set aside and a 
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new trial had, on the ground of misdirection. The action was brought 
against the defendant, an endorser of a promissory, note, of which 
his SOD was drawer, but which was not made payable at any par- 
ticular place. It appeared that the note had been presented to a 
workman at the house formerly occupied 'by the defendant, but 
which he had left for fifteen months, and that a verbal notice only 
had been given to the defendant of the presentment and dishonor of 
the note by the clerk of the plaintiff's attorney, who called on him 
to inquire the address of the son. 

• 
Crumey^ Q. C, in support of the motion, contended that a notice 
of dishonor given by. a parly to a bill other than the holder, should 
show that the party to whom it was addressed is looked to for pay- 
ment. Eeut v. Smiths i D. & L., 744. 

The Court granted a rule on the first point, but refused on the 
second. The notice of dishonor was sufficient, according to the de- 
cision in Solarte v. Palmer, 7 Bing., 583 ; 1 C. and J., 417 ; 5 M. 
and P., 476 ; 1 Bing., N. C, 194 ; 1 Scott, 1 ; 8 Bing., N. S., 874. 



fltoino. 

RBTORTi ov CAflM IN Law AND EauiTT in the Snpreme Court of the State of NewYoik, 
by OLiTKft L. Barboue, ConDaellor at law. Vol. 4. Albany : Gould, Banks Sl Gould. 
New* York : Banks, Gould &, Co. 

Tbb present Tolurae is in many respects an improyement upon the pre- 
ceding ones of the series. Great care appears to have been taken*, and 
mach good judgment exercised by the reporter in the selection of the cases 
reported from the great mass of those decided by the eight branches of 
our Supreme Court. The volame contains few cases which will [not be 
found both interesting and useful, while many are important as involving 
new points and questions. Our limits will not allow us to particularize 
cases, but we would call the attention of the professional reader particularly 
to the decisions under the heads of '* Corporations," " Criminal Law,'* 
''Debtor and Creditor,*' •* Executory Devise/' ''Husband and Wife," 
" Dower/' •• Limitations," " Usury/' &c. 
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\_Souihem District of Neto-Tarh'] 

Before the Honorable SAMUEL NELSON, one of the Aniftant Jpiticee of the Supreme 
Coart ef the United Sutee, and the Honorable SAMUEL R. BETTS, Distrkrt Judge. 

Orison Blunt, impleaded with Wm. J. Symea^ ads. Ethan Allsn. 

The United States Circuit Coart hatto joriediction in equity in patent caeee, without reipect to 

the residence of the partiee. 
Suits, howeyer, must be instituted in the state in which the defendant resides, or is found 

when arrested or proceeded a|rainst ; and that fact must appear affirraatiyely on the record. 
The court has power to assess dama^ in equity oases by reference to a master without the 

interyention of a jury, 
VTbere the residence of the defendant is out of the district where the suit is brought, a general 

Mtoni on the subpoena or notice by the marshal, that he made perMoal seryice b insuffi- 

dent It will not be iaqpllHl that the service, especially, if only a notice, was made within 

the district. 



This was a motion for a new trial. It was an action of debt brought 
upon a decree of the Circuit Court of the First Circuit in the district 
ot Massachusetts, on the equity side of the court, founded upon a pa- 
tent granted to AUen, 3 August, 1844, for an improvement in the 
constnictioQ of gun-locks. The bill was filed 21 June, 1846, against 
the defendants Blunt & Symes, for an infringement of the patent. 
The decree was taken pro confesso against Blunt, and referred to a 
master to take and state an account of the profits of what com* 
plainatit had been deprived by reason of the infringements, and on a 
return of the master's report when it was confirmed, and a decree 
was entered for the sum of $11,700, being the amount of the profits 
reported, and $397 04 taxed costs. 

On the trial, an exemplification of the record of the proceedings 
and decree before the Court in the First Circuit was produced on the 
part of the plaintiff proving the above facts. 

But it appeared from recitals on the record, that Allen, the com- 
plainapt^ was a citizen and resident of Norwich* in the state of Cod- 

▼OL. vin« 14 
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necticut, at the time the bill in chancery was filed, and also that 
Blunt & Symes were citizens and residents in the city and state of 
New-York. It was claimed that the subpoena had been served per- 
sonally on Blunt, in the district of Massachusetts, where the bill was 
filed. 

When the plain tiff rested, the counsel for the defendant objected to 
the recovery upon the grounds: — 

I. That the Circuit Court of the First Circuit had no jurisdiction 
of the suit in Chancery, inasmuch, as it appeared that neither the 
complainant or the defendant, were citizens or residents of the district 
of Massachusetts at the time the bill was filed as appeared on the 
face of the record. 

II. That the damages were assessed by a master of the court, and 
not by a jury. 

The court overruled the objection, and the jury found a verdict for 
$12,097 04, the amount, principal and interest, decreed. 

The motion for new trial was argued by J. B. Staples and 5. P. 
Staples^ for the defendant, and by jF. J5. Cuttings for the plaintiff. 

For the defendants was cited Const., Art. 3, subd. 2 ; 3 Story 
Const. L., ^ 1757, 1762 ; 1 U. S. Stat, at Large, 77, 78, § 16, 9, 13, 12 ; 

1 Bald. 408; 3 Com. R., 140; 1 Paine R., 45; Patent Act, 1836, 
^ 14. 17 ; Act of 1819 ; 16 Mass., 66 ; 1 Mete, 130 ; 19 Wend. 406 ; 

2 Saund. PL, &x;., 829 ; 4 Wash. R., 34; 1 Peters C. R., 431 ; Ju- 
diciary Act, §11; 3 Cranch, 9; 3 Imll., 382; 1 Cran^h, 343; 
Curtis' Patents, § 406 ; 5 Mass., 614 ; 1 Mete, 664 ; Ib!l38 ; 1 
Chitty PI., 112 ; 1 Com. Dig. Stat., 447 ; 4 Burr. R., 2819; 7 D. and 
E., 627 ; Philip, 482, 473, 6, 481 ; Co. Litt., 172 ; Webs. Cases, §119, 
note; Hindmarsh, 219 ; 2 Kent, 368 ; 4 Wash., 684 ; 4 Miles and 
Craig, 433 ; 3 Ibid, 428, 430 ; 2 P. W., 240 ; 3 Atk., 213 ; 8 Vesey, 
216 ; 2 Sch. and Lef., 403 ; 6 Vesey, 706. , 

For the plaintiff was cited : — . ♦ 

Const. Art. 1, § 8 ; 1 U. S. Statute at Large, 14, 12 ; 3 Ibid. 481 ; 
Act. 1836, § 17 ; 4 Wash. R., 684; 1 Woodb..and Minot,, 13, 19; 
1 Story Eq., § 930, 933 ; Curtis on Patents, § 314, 316, 346; 388 ; 2 
Sum., 401; 4 Miles and Craig, 433, 436; Drew on Ins., 222; 3 
Kent, 368; 7 Johns. R., 144 ; 9 Wheat., 738, 904; Conklin, 61; 
Curtis, § 406 ; 1 U. S. L., SO, § 12, 11 ; 4 lb., 633, § 3 ; 3 Peters, 
R.446, 449 ; 3 Story Const. L., § 1762 ; lb., 646 ; 2 Yeager, 879 ; 

3 Cowan and Hill, 898 ; 1 Story Eq., ^ 931, 932 ; 4 How. Wood- 
ward's Cr..; 1 Russell and Miln, 169. 

Nelson, J. — 

1. Article first, section eight of the Constitution of the United States, 
provides, among' other things, that congress shall have power *' to 
promote the progress of science and useful arts, by securing for limit- 
ed times to authors, and inventors the exclusive right to their respec- 
tive writings and discoveries," " and to make all laws which shall 
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be necessary and proper, to carrying into execution the foregoing 
powers." 

The first Act of Congress carrying into execution the above powers 
in the constitution was passed 10 April, 1790, the fourth section of 
which provided that if any person snould make or vend within the 
United States, any art, manufacture, &c., the exclusive right of which 
shall have been granted by patent to any person, every person so of- 
fending should forfeit and pay to the patentee such damages as should 
be assessed by a jury in an action on the case. 

This act was repealed by the act, Feb. 21, 1793, the ^ 5 of which 
enacted that the party infringing should forfeit and pay three times 
the price for which the patentee had usually sold tne article which 
might be recovered in the Circuit Court of the U. 5., or any other court 
having competent jurisdiction. 

The Act of April 17, 1800, repealed Act ^5 of the Act of 1793, 
and provided that the party infringing should pay to the patentee, a 
sum^qual to three times the actual damages sustained by him which 
should be recovered in an action on the case in the Circuit Court of 
rtc United States having jurisdiction thereof 

The present act passed July 4, 1836, provides (§14) that the court 
Eoay increase the damages not exceeding three times the amount 
of the verdict ; and that such damages may be recovered by action 
on the case in any court of competent jurisdiction. 

Sectior^l7. That all actions, suits, &c., in cases arising under the 

EBXentk0s shall b'e originally cognizable by the Circuit Courts of the 
hitedlStates or any District Courts having the powers and jurisdiction of 
a Circuit Court. 

It will be seen hj the brief reference to the Acts of Congress, that 
the remedy prescribed in behalf of the patentee, to enable him to re- 
cover damages for the violation of his patent right is limited to a Cir- 
cuit Court^fth^ United States having jurisdiction of the case, leaving the 
question as to the appropriate circuit in which to bring the action, in 
*any given case, to be determined by the existing provisions on that 
subject. But the remedy is given to any patentee against any per- 
son who has been guilty of the infringement, without any restriction 
as to the parties. 

By the 11th section of the judiciary act (1 L. U. S., p. 78, Lit. and 
Bred.) it is provided that the Circuit Courts shall have original cog- 
nizance concurrent with the courts of the several states, of all suits of 
a civil nature at common law, and in equity, where the matters in 
dispute exceeds, exclusive of costs, the sunj^or value of S500, and (1) 
the United States are plaintiffs or petitioners, or (2) an alien is a 
party, or (3) the suit is between a citizen of the state where the suit » 
IS brought, and a citizen of another state." " But no person shall 
be arrested in one district for trial in another, in any civil action be- 
fore a circuit or district court. And no civil suit shaU be brought 
before either of said courts against an inhabitant of the United States, 
by any original process in any other district than that whereof he is 
an inhabitant or in which he shall he found at the time of serving thewrit.*^ 
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In actions commenced under tbe fixst branch of this section, where 
the jurisdiction of the court depends upon the citizenship of the par- 
tiesy it has been held that the suit must be brought in the state in 
^hich tbe party, plaintiff or defendant, was at tbe time a resident or 
inhabitant (4 W. C. C. A., 84 ; Peters, C. C. R. 431 and note,) and 
the citizenship must appear upon the face of the record, (8 Dallas, 
362 ; 1 Cranch, 343, 2 ib., p. 9,) 

Upon this clause of the section, and the authorities, it is contended 
on the part of the defendant, that the Circuit Court of the First Cir- 
cuit, had no jurisdiction over the suit in Chancery, inasmuch as it did 
not appear upon the record that either of the parties were at the time 
citizens or residents of the state of Massachusetts, but the contrary, 
the one being a citizen and resident of Connecticut and the other of 
New-York. 

But we think the objection not well founded, inasmuch as the ob- 
ject of the clause is an enumeration of the class of cases in which tbe 
jurisdiction of the court is made to depend upon the character of ibe 
parties and which is founded upon the second section of tbe third 
Article of the Constitution, [t has no bearing upon the cases arising 
under the patent laws where jurisdiction rests upon the subject 
matter irrespective of parties or amount* The parties may be citi- 
zens of tbe same state, and the amount may be large or smalL 

The latter clause of the section referred to is general, and applies 
to all suits commenced in the circuit or district courts. A defendant 
cannot be arrested in a district other than that iii which the suit is 
brought, nor can the suit be commenced against an inhabitant of tbe 
United States by original process in any other district than that in 
which he is an inhabitant, or in which he is found at the time of serving 
the writ. 

These are the only restrictions that apply to the power or right to 
exercise jurisdiction over the person in the present case. 

II. The 17th section of the patent act of 1836, gives jurisdiction to 
the cii:cuit courts of the United States in all cases arising under aiiy 
law of the United States, granting or confirming to inventors the ex- 
clusive right to their inventions or discoveries as wdl in equity^ as at 
law, and which courts shall have power upon a bill in equity filed 
by the party agjgrieved in any such case to grant injunctions, &c« 

The jurisdiction thus conferred upon the Circuit Courts in patent 
cases in equity is as broad and general in the terms of the grant as 
is found in respect to the particular cases of jurisdiction enumerated 
in the 11th section of the judiciary act, and in reference to which, it 
has been repeatedly held, that it exists independently of the local 
^ laws of the states, and is the same in its nature and extent as the 
* equity jurisdiction of England from which it was derived (3 Wh. 212, 
221 ; 4 H. 116 ; 3 Peters, 433- 447 ; 2 Sumner, 401 ; Story Com. 
on Const. 57.) 

The following cases will show that it is the settled practice of tbe 
English Chancery in injunction bills filed by the patentee when there 
is no dispute about the title to refer tbe case to a master to take and 
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State an account of the profits, 'which the defendant has made by the 
use of the plaintiff's invention, instead of sdfiding it to a court of law 
to assess the damages. 

The defendant is regarded as having been in the use and enjoy- 
ment of property that belonged exclusively to the patentee, and in 
equity is bound to account for the profits, (Web. P. Cas.,i 119 ; 
Hindmarsh, 354, 355, 361, 363 ; 3 MyL and Cr., 428, 416, 433, 436, 
2 W. and M. 23, Pierpont v. Fowle. Curtis on Patents, § 346, 348. 
W. C. C, 584, Ogk 6f Withers v. Oge.) 

The question before us is of the power, not whether the case was 
one fit and proper to be sent to the master, nor whether his report was 
properly confirmed. 

If the Circuit Court of the First Circuit had jurisdiction on the sub- 
ject matter and parties, the correctness of the decree cannot be called 
collaterally in question. 

III. But on looking into the record we find a defect not noticed on 
the argument, which we have not been able to get over, ard that is 
the omission to set forth with reasonable certainty the service of the 
subpoena upon the defendant in the district of Massachusetts^ as the 
fact, doubtless, was, that it was thus served, and as is also strongly 
inferable from the record it was assumed to have been both at the 
trial and argment. 

But as the fact is vital to the jurisdictional question, it should have 
been shown upon the record with strict certainty, and, not left to inn 
plication or intendment. 

There is no averment of service of the writ of subpoena whatever 
to be found in the record, the only evidence of the fact is the return 
of the marshal upon the writ, which is set out, but that does not state 
where the service took place. There is, we admit, a strong implica- 
tion prising out of the return, as to Symes, namely, that he could not 
be found to be personally served in the district. But it does not ne- 
cessarily follow from this, that the service upon the defendant was 
there. 

As the jurisdiction of the court over him rests altogether, upon this 
fact it should not, as before stated, have been left to doubtful implica- 
tion. 

As the service upon the defendant in the district rests wholly up- 
on the subpoena and return as set forth, they are also subject to ob- 
jection. The writ of subpoena is not directed to the marshal for any 
thing that appears in the record and the return speaks of the service 
of a notice upon Blunt which might very well refer to the memoran- 
dum accompanying the subpoena, directing that the appearance of 
the defendants must be entered on or before the return day of the 
writ, or that the bill would be taken pro con/esso. 

The return is vague, even as it respects the proper service of the 
writ at all, but the insuperable objection is it does not show that the 
service was made in the district of Massachusetts. 

For this reason, a new trial must be granted with costs to abide 
the event. 
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[December Term, 1849.] 

Before Hon. O. C. BRONSON, Chief Joetice, and Jadgee RUGGLES, GARDINER, 
JEWETT, HURLBURT, PRATT and HARRIS. 

John Marfield, appellant, against Jonathan Goodhttb, Pblatiah 
Perrit, and Calvin Durand, respondents. 

consignor and consignee. 

A factor, to whom goods are consigned for sale at his discretion, and who after receiving the 
goods, makes advances upon them at the request of the consignor, without any special 
agreement as to its terms, is, notwithstanding snch advances, bound to obey the directions 
of the consignor in regard to the time and terms of sale of the goods, though given subse- 
quently to making the advances. 

If the factor wnhes, in such a case, to reimburse himself the amount of his advances, he must, 
as a general rule, before he can sell the goods for that purpose, give reasonable notice to the 
consignor and demand the repayment of the advances ; after which, if the advances are 
not refunded, he may sell so many of the goods as may be necessary to satisfy the amount 
due, including the charge attending the sale. 

The case of Brown v. MeChran, 14 Peters, 479, commented on, explained and limited. 

This action was brought against the respondents for selling a large 
quantity of pork consigned to them for sate by the appellant, against 
the instructions upon which it was admitted, he sustained a loss of 
$6517. 

The defence was, that they sold to pay advances, and had a right 
to do so, without any notice to the appellant or any request to re-pay 
the advances. The superior court decided in favor of the respondents 
and the appeal is brought to reverse this judgment and establish 
the right to recover. 

The principal facts appear in the opinion of the court. 

William Curtis Nayes, for the appellants, made and argued the fol- 
lowing points. 

I. The instructions of the appellant to the respondents in the 
letter of the 14th of December, 1846, were specific and certain, 
and directed them *' to take his pork out of the market for the present,*^ 
which every fair minded and intelligent merchant would interpret 
as an order not to sell until further directions, and which was in law 
an order to that effect. 

1. The terms of the letter were suflBciently specific to operate as 
a command. Story on Agency, § 76. Bertram v. Godfrey, (1 Knapp*s 
R. 381.) 

2. This letter was succeeded by the one dated December 26, 1846, 
which gave further reasons for the appellant's action and reiterates the 
order to hold on to the pork* This letter was received before most of 
the objectionable sales took place, and must have left the respon* 
dents without any doubts as to the appellant's wishes. 
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8. The instructions thus to take the pork out of the market were 
not limited either to sixty or thirty days; those periods were only men- 
tioned as those within which the market would furnish such decisive 
indications as would enable the appellant to determine whether he 
would sell the pork, and not as fixing a time during which the respon- 
dents were not to seU. 

4. But if this is not so, still the sales were unauthorized, as they 
were all made within thirty daySf which was the shortest limit. They 
commenced on 28tb December, 1846, and ended January 14th, 1847. 

5. The opinion of the court below settles the question as to the 
character and force of the instructions in favor of the appellant, and 
must be taken as conclusive on this appeal. 

II. The pork was consigned to the respondents upon the ordinary 
anderstandmg which prevails between consignor and consignee, with- 
out any specific agreement that advances should be made, and with- 
out any agreement or understanding whatever, as to the time when 
the advances, which were subsequently made, should be refunded. 
In such cases, the law has always been, that the consignor has a 
riffht to give instructions as to the time of sale and the price, &c., 
which the consignee is bound to obey, and the instructions given in 
this case should have been obeyed. 

III. When the adyances were made, whether to pay freight and 
charges, or by the payment of money afterwards at the request of the 
appellant, the respondents had simply a special interest in and lien 
upon the pork for their general balance, but they were still the mere 
agents and factors of the appellant, subject to his instructions and 
bound to exercise their best skill and fidelity in selling the pork. 
They had no right to treat it as their own, nor to pledge or mortgage 
it, nor to sell it in defiance of the instructions. 

The appellant, as owner, had all the risk and responsibility, and 
was personally liable for the advances; for which credit for an inde- 
finite period had been given by the respondents, and repayment for 
which could not be required until after request and notice on the part 
of the re^ondents, and a neglect to pay. 

1. As^to the character and duties of a factor, and that they are to be 
exercised primarily for the benefit of the principal. Story on Agency, 
^^ 33, 4, 5, 335, 6, 365, 8. Bryce v. Brooks, (26 Wend. 367.) Per 
Qrose, J., in Hammonds v. Barclay , (2 East, 235.) Courier v. Ritter^ 
(4 Wash. C. C. R. 549. Paley on Agency, 23, 4. Smith's Mer. 
Law, 51, 54, 5.) 

2. That the factor gives credit to the principal as well as the goods, 
and has a right to sue for the advances, without regard to the fund, 
and before it is sold, after rendering an account and demand, but not 
before. Burrell v. PhillipSy (1 Gall. R. 360.) Beckwith v. Sibley, (11 
Pick. R. 482.) Vpham v. Le Favor, (11 Met. R. 174.) Corlies v. 
Cummings, (6 Cow. R. 181.J 

3. That the power to sell at his discretion, which a factor in the 
absence of positive instructions usually has, is controllable and revo- 
cable by the principal, though advances have been made, subject to 
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the factor's laen, for which he may sell, after demand and notice, 
and a neglect to pay. Bakigk v. Alkin$<m^ (6 Mee. & Wells R. 670, 
and notesO Mansfield v. Mansfidd^ (6 Conn. R.559.) Smith v. Craig^ 
(3 Watts & & 26.) 

4. That he has no right to sell contrary to the instructions of his 
principal, even for advances, until after demand and notice to refund 
them and an omission to do so, unless in cases where such demand 
and notice cannot be given. Story on Bailments, ^§ 308, 9. Dykers 
V. AUen, (7 Hill's R. 497.) Stearns v. Marsh, (4 Denio R. 227. 2 
Kent's Com. 642. 3 Chitty's Com. Law, 661.) Parker v. Brancker^ 
(22 Pick. 40.) Per Hubbard^ J., in Upham v. Le Favor , (11 Met. R. 
183.) Frothingham v. Evertm, (10 New Hamp. R. 239.) Zoil v. 
Millaudan, (16 Martin's La. R. 470.) George v. McNeil, (7 Louis' 
R. 130.) Bell y. Palmer, (6 Cow. R. 128.) La Farge v. Kneeland^ 
<7 Id. 466.) Broum v. McGran, (4 Peters R. 479.) Raleigh v. At- 
kinson, (6 Mee. & Wells. 670.) Smart v. Saunders, (10 London Jar. 
841.) S. C. 3d Man. 6r. & ScoU, p. 380 and 401, and on amended 
pleas, 12 London Jurist, 751. 

6. If there be any exception to this rule, it is only where advances 
are made upon the consignmenCt and form a part of its original terms. 

IV. But the correspondence between the parties shows that their 
understanding and agreement were, that the appellant should, not- 
withstanding the advances, have the control of tne time and terms of 
sale, if he chose to exert such control ; he acted throughout upon that 
understanding and a|[reement, and relied upon them, as well as the 
good faith and integrity of the respondents, that his property would 
not be sacrificed without notice or warning. 

1. The letters, commencing with the earliest, show this understand- 
ing and agreement, as the appellant was always consulted with and 
deferred to as the principal who alone was to direct as to the time 
and terms of sale. 

2. Considerable advances were made when the pork was received, 
and so afterwards, but no right of unlimited control and power to 
sell, was ever asked for or hinted at* in reply to any of the requests 
to advance or at any other time. 

3. When an advance was made on the lard, in accordance with 
the appellant's request in his letter of 2d May, 1846, there was 
an express agreement, that it should be held till August, which 
shows that when the appellant authorized a sale, without any 
ri^ht to control or prevent it on his part, a specified time was fixed 
within which a sale should take place. 

The want of any such agreement in relation to the pork, is there- 
fore, a striking fact to show that the appellant never, except by ex- 
press agreement, lefl the respondents at liberty to sell at their own 
unrestricted discretion. If they had a right to sell for advances^ 
any time, why make an agreement fixing a definite period ? 

4. If the respondents in their letters of 21st Dec. 1846, 29tb Dec. 1846, 
of 2d Jan. 1S47, and of 9th Jan., 1847, bad asserted in clear and un- 
equivocal terms, their claim of a right to sell for advances in spite of 
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the instructions received by them before any of these letters were 
written, the appellant could have tendered the amount due, before 
the sales took place, and thus have prevented the large sacrifice of 
hisproperty which was made. 

He was ready and willing to make this tender, and so declared in 
bis letter of 9th January, 1847, but was not led to believe it neces- 
sary, as the respondents in their reply to his letter of the 14th De- 
cember, 1846, omitted any specific allusion to the orders it contain- 
ed, and so cautiously worded their answer as to induce the belief 
that they would not sell till he could write them again : so in their 
succeeding letters, they abstained from any precise declaration of 
their plans, and made no allusion to a right to sell for advances, but 
still kept on selling, in known violation of the appellant*s wishes, 
without a suggestion that they did so for the, purpose of realizing 
their advances, or because they deemed them unsafe. This course 
of conduct operated as a fraud upon the appellant, by which he sus- 
tained an injury equal to the sum he sougnt to recover. 

5. There was also an express assent to the position assumed by 
the appellant, that they could not sell contrary to his instructions, 
and an agreement not to sell ; for in their letter of 9th January, 
1847, they agree, '^ in compliance with his requeit^ to hold what remain9 
ofkispork for the present^^* and after all this, the respondents waived 
any right to set up that they had an unrestricted right to sell, and the 
assertion of such a right, after such a waiver would, and in this case 
did, operate as a fraud upon the appellant. 

6. There was a sufficient consideration to sustain this agreement, 
viz., the harm which might happen to the appellant if he did not pay 
the advances. 

y. The respondents did not, however, sell to repay the advances. 

1. They did not in any of their letters prior to that of 15th of 
January, 1847, put the sale on that ground ; nor in that letter do 
tbey distinctly set up that such was the object of the sale ; on the 
contrary, they mention it as an abstract right, but in substance admit 
tbey did not make the sale in the exercise of it. 

2. After these admissions, it was too late to take this ground for 
the first time at the trial. 

VI. The charge of the court below was therefore erroneous in 
these particulars : 

1. That the respondents had a right to sell to repay the advances 
without any notice and request to refund them. 

2. That the agreement not to sell, as contained in the letter of the 
9th January, 1847, was without consideration ; and 

3. In refusing to charge as requested by the appellant's counsel. 

Daniel Lord, for the respondents, made and argued the following 
points : — 

I. The property in question having been consigned to the defend- 
ttDts for sale, and the defendants having made advances on it to 
nearly the value of the property, without any limitation as to the 

voIm vm. 16 
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time or terms of sale, they acquired a special property tberetn, and 
had a right to sell at their discretion, honestly exercised with a view 
to the best interest of the consignor, at least so much of the cottsigD** 
ment as would reimburse their advances. 2 Kent Com. 649 ; Scorf 
on Agency, ^ 372, and 74, n. 2d ed. ; Broum v. McQran, 14 Pet. 479 ; 
Holt, N. P. R. 343, Po^nier v. Damon. 

II. The contract of the defendants, in pursuance of which the 
advances were made, is, in substance and m contemplation of law» 
*' we agree to advance to such an amount, provided we have the 
right to sell at our discretion honestly exercised, at least sufficient to 
^ut ourselves in funds.*' 

The letter of November 27th, 1846, applying for the last advanoet 
expressly confers this right. 

IIL The right of a commission merchant to sell for a reimburse^ 
flient of his advances is not at all derived from the common law doc« 
trine of a pledge, nor is he restricted to a naked lien on the property. 

1. In the case of a pledge or mortgage, the repayment of the loan 
by the borrower is the primary intention of the parties-^a sale of the 

Eroperty is contemplated only in case default is made in the stipa«> 
tted payment. But on a'consignment to a commission merchant, 
the sale of the property is the primary object— in the absence of in- 
itructtons to the contrary, it is not merely the rights but the duty of 
the consignee to sell at once. Evans v. Potter^ 2 Gall. 13. 

2. If the consignor desires to anticipate the proceeds of the goods 
by obtaining an advance on them, the very terms imply that the pro* 
perty is to be sold to provide such repayment. It is not, as the 
plaintiff contends, a loan payable on demand ; the consignor's indi* 
vidual liability does not arise till recourse has been had to the pro« 
perty. Carleu v. Cumming^ 6 Cow. 184. 

Iv. The right of selling is manifestly an important part of the se- 
curity on which he relies tor reimbursement, and this right cannot be 
subsequently controlled or postponed by the consignor, against the 
will of the consignee, without destroying or impairing the security 
on which the advance was made. 2 Kent Com. 644 ; Story on 
Agency, § 477 ; fVakh v. Whitcomb, 2 Esp. N. P. R. 665 ; Hun* v. 
Ronsmanier, 8 Wheat. 174 ; Oaussen v. Morton^ 10 B. & C. 731. 

V. No distinction can be drawn as to the rights of the parties, 
whether the advance is made at the time of the consignment, or after 
the goods are in the hands of the consignee— provided when made, 
there are no instructions or agreement to bold the property subject 
to the control of the consignor. 

1. The object of the consignor in obtaining the advance is pre- 
cisely the same in both cases ; viz., to realize the value of the pro- 
perty before an opportunity for a sale occurs. 

2. The necessity of the consignee to reimburse himself fhxn the 
sales of the property is the same in one case as in the other. 

8. In both cases it is equally a voluntary act of the consignee to 
make the advance — and equally in the power of the consignor when 
applying for it, to stipulate for time if he desires it. 
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4. If any argument be drawn from the factor being placed in a 
position hostile to his principal, it applies with equal force, whether 
the advance is cotemporaneous with the consignment, or subsequent, 
or even where a limitation is agreed upon after the expiration of such 
time. 

6. In both cases it is equally in the power of the cons]G[nor to 
leinstate himself in the absolute control of his property by refunding 
the amount advanced. 

VI. All the cases relied on by the plaintiff are where the advance 
was made after instructions were given, or cotemporaneously. BeU 
V. Palmer 9 6 Cow. 128; La/arge v. Kneeland^ 7 Cow. 466 ; Blot v. 
BoieeaUf Sandford's S. C. R. Ill; Smart v. Sanders^ 10 London 
Jurist, Oct., 1846 ; S. C. 3 Manning G. and 8., p. 380— or else they 
are cases of naked liens, as DyJcers v. AUeUf 7 Hill, 497 ; Story on 
Bailments, § 308 ; Bryee v. Brooki^ 26 W. 367 ; ZoU v. iiiUaudon^ 10 
Mart. Lon. R. 470, &c. 

Vn. The consignor, if he intended to forbid a sale absolutely, was 
bound to use terms so explicit as not to be mistaken, the defendants 
were justifiable under all their previous relations and correspond- 
ence, in considering the expressions of the plaintiff's wishes in his 
ktters of November 14th and 26lh, as merelv advisory — and not as 
an absolute order ; and even if they erred, naving acted with goo4 
fidth, and with strict regard to the interests of the plaintiff, they 
should not be held liable for their &a»a^i€ interpretation of the plain- 
tiff^s letters. Braum v. McQran^ 14 Pet. 494 ; Lafargt v. Knedand^ 
7 Cow. 459. 

VIIL After the notice of defendants in their letter of December 
21st, that they should proceed to sell, it was incumbent on the plain- 
tiff if be wished to prevent the sale, to offer to reimburse the ad- 
vances, as he afterwards did in bis letter of January 11th. The 
obligation of tendering the anoount due was on the plaintiff, aqd the 
defendants were under no obligation to demand payment. 

IX. Even if the letters of December 14th and 26th are to be con- 
tfidered as obligatory orders, they amount to no more than an order 
lo bold for better prices ; and the prices had risen before the sale. 

X. In selling the 49 barrels of mess pork on the ISth of January, 
after defendants had consented in their letter of the 9th to hold the 
remainder, they were influenced by a rise of $1 per barrel, which 
had taken place. But the letter of the 9th January had not yet 
reached the plaintiff-— nor was he in an^ ways misled by it, or pra- 
veoted tendering the balance due, and if the letter was re^rded in 
tbe light of a promise, it was void lor want of a consideration. 

Cadt, J., delivered the opinion of the court. This cause was tried 
on the 16tb of October, 1847, in the Superior Court of the city of 
New-York, before the chief justice of that court. 

Upon the trial, the counsel for the plaintiff read in evidence a 
stipulation of the defendants^ attorney, which it was aneed to admic 
on tbe uial, that the defendants during the whole of tbe years 1846 



116 THB NEW-TORE LEGAL OBBERVBE. 



N. Y. Coart of Appeals.— Marfield against Goodhoe, Perrit and others. 

and 1847 were commission merchants and factors, and that previous 
to December of the year 1846, the plaintiff had consigned to them, 
and they had received from him, large quantities of pork on which 
they had made the advances which were mentioned in the accounts 
subsequently rendered, and at the times therein mentioned. 

The plaintiff gave in evidence a letter written by him to the de- 
fendants on the 27th of November, 1846, in which ^as the following 
clause : " as to the pork which you hold, do as you think best ; at 
though I think better prices will be obtained after a while." 

On the 14th of December, 1846, the plaintiff addressed a letter to 
the defendants, and after stating various reasons why he believed 
the price of pork would soon increase very much, he added ; ** I 
have thought best to hold on to my pork, and I wish you to take it 
out of the market for the present, as I am confident that the articlesv 
if other points are short in proportion as we are, must improve very 
much indeed, &x:." The defendants, on the 21st December, 1846, 
acknowledged the receipt of the plaintiff's letter of the 14th, and say 
" it has been our intention, whenever the market discovered firm- 
ness enough to warrant our doing it, to reduce the heavy stock we 
hold by gradual sales, and to have sold a part of yours with other 
parcels ; we still prefer this course, as we have held so long, bat it 
it is not probable we shall have made much progress until we can 
hear from you again." But on the 25th of that month, before they 
could have received a reply to their letter of the 2ist May, sold 427 
barrels of the plaintiff's pork. On the 26th of December, the plain- 
tiff replied to the defendant's letter of the 21st, and in that reply 
said, " I would rather you would hold on to my pork ; as I have 
held so long, I would rather pay a little more interest, as the appear- 
ance of things looks very fair for a considerable improvement;'* and 
the receipt of that letter was acknowledged on the 2d of January^ 
1847. On that day, the defendants sold 600 barrels of the plain« 
tiff's pork, and on the 6th of that month they sold 300 barrels. On 
the dd of January, 1847, the plaintiff, in a letter addressed to the 
defendants says, •* I wish you to hold on to every barrel of my pork, 
as it may yet bring a price which would not result in so large a 
loss." On the 2d and 6th of January, 1847, the defendants informed 
the plaintiff further sales, and on the 9th of January the plaintiff ao* 
knowledged the receipt of the defendants' letter of the 25th of De*- 
cember, 1846, and 2d January, 1847, and complains that his orders 
have been disregarded. On the same day, the defendants addressed 
to the plaintiff a letter acknowledging bis letter of the Sd of tbmt 
month, and says, •* In compliance with your request, we will bold 
what remains of your pork for the present ; but we think it quite 
probable, that when you hear the state of the market here, you will 
conclude to avail yourself of the active demand, and continue selling 
gradually ;" but within six dajrs afterwards, they sold 59 barrels of 
the plaintiff's pork. Up to this time, the defendants bad not given 
the plaintiff an intimation that they claimed the right to sell his pork 
contrary to bis wishes, or that they would sell unless repaid ad«> 
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vaoces. But, in a letter of the 15th of January, 1847, they claim a 
right to sell at their distsretion. It was admitted that the pork was 
worth, on the 12th of February, 1847, S12^ per barrel, ana that the 
difference between that sum aud the price at which the defendants 
sold the plaintiff's pork would, with interest to the time of trial, be 
$6,737 68. The advances which the defendants made on the pork, 
except the freight, inspection and insurleince, were made after the 
pork was in their possession. 

The evidence given on the part of the defendants did not change 
the merits of the case as they appeared from the evidence given on 
the part of the plaintiff. 

The chief justice, amongst other things, charged the jury, *'that 
the defendants were at liberty, in the exercise of a sound discretion, 
to sell so much of the pork as should pay their advances, and to re* 
Imburse themselves for such advances out of the proceeds of the sale, 
without demanding or asking repayment of them by the plaintiff, and 
without notifying him of their intention to sell ; and that the plaintiff, 
after receiving such advances, had no right by subseouent instruct 
tions to control this right of sale, except as to the surplus not neces- 
sary for the defendants' reimbursement, and that if tne jury should 
find that the defendants had not sold enough to pay their advances, 
and that the sales were made in good faith, and in the exercise of a 
sound discretion, the defendants were entitled to a verdict.*' 

The plaintiflPs counsel excepted to so much of the charge as re* 
lated to the right to sell to repay advances, without demand or notice 
to the plaintiff, and to the want of authority on his part to control the 
sale after the advances had been made, and he requested the chief 
justice to charge the jury that if they believed from the evidence that 
the defendants did not sell to repay themselves their advances, but 
in discharge of what they supposed to be the general discretion dele* 
gated to them, or if they believed from the evidence that the defend* 
ants did not put their right to sell on that ground in their correspond- 
ence with the plaintiffs, then they were estoppel from taking that 
ground now ; which charge the chief justice declined to give, and 
the plaintiff^s counsel excepted. 

The counsel for the plaintiff also requested the chief justice to 
charge the jury, that if they believed from the evidence that the de* 
feodants had sold any pork after the 9th day of January, 1847, 
when they wrote to him, '* In compliance with your request, we will 
hold on what remains of your pork (or the present, &c.," that then 
the plaintiff was entitled to recover in respect of the pork so sold ; 
which charge the chief justice refused to give, on the ground that 
there did not appear to be any consideration for the agreement 
claimed to have been made in the quotation, and it did not appear 
that the plaintiff was misled by it, or prevented from tendering to 
the defendants the residue of their advances, and the plaintiff's 
counsel excepted. 

Two questions are to be determined. First, Did the chief justice 
commit an error in the charge given to the jury ? Second, Ought 
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be to have given to tbe jury, all or any of the iD&tnicttpos which he 
was requested to give by tbe plaintiflf 's counsel ? 

To determine whether the charge was such as the law requiredi 
the facts in the case must all be taken into consideration. These 
parties lived so near to each other, that letters could pass from one 
to the other in five or six days, and they could, without any incon- 
venient delay, consult each other, and inform each other of their inten- 
tioDS, views and wishes. If tbe defendants had believed it neces- 
sary that they should sell the plaintiff's pork to secure the repayment 
of their advances, it would have been a ver^r easy matter for them to 
have informed the plaintiffs, that unless their advances were repaid 
they should sell his pork to reimburse themselves. In two weeks 
from the time th#y had mailed such notice in New-York, the plaintiff 
might have been m that city and paid them, or sent them a draft on 
a responsible house or bank. But tbe law, as given in charge to 
the jury, would apply to all cases indiscriminately, whether the par- 
ties lived in tbe same house in the same city, or on opposite sides of 
the globe. 

According to the charge, tbe fact that the plaintiff had directed 
the defendants not to sell the pork, was wholly immaterial, because 
the defendants had a perfect right to disregard the directbns. The 
jury were in effect told, that if a consignor has received any ad- 
vances upon goods consigned, the factor has a perfect right to disre* 
gard any directions which the consignor may give in relation to the 
goods, and may rightfully sell without giving notice to bis principal* 
or asking for a repayment of bis advances, although he may ^ve 
such notice without an hour's delay, and has good reason to believe 
that the consignor would repay the advances on an hour's notice. 

Can the interests of commerce require that a &ctor should have 
such an unrestrained power over tbe goods of his principal ? Tbe 
charge given by tbe chief justice was reviewed, and afllrmed by the 
Superior Court, and that court were of opinion that tbe charge was 
fuIrjT warranted by the judgment of tlM Supreme Court of the 
United States in the case of Brown if Co. v. McGran^ 14 Peters' 
Rep., 479. Tbe decisions of that court are entitled to great consi- 
deration; and in all cases which can be reviewed in that court» its 
judgments must be regarded as binding on all other judicial tribunals 
in our country ; but in other cases, the opinions of that court are en- 
titled to tbe same respect, and no other, that is due to the opinions 
of any other court composed of judges of equal learning and ability^ 

There were facts in tbe case of Brown, ISf Co. v. McGran^ not to 
be found in this, which probably had an mfluenoe in that. ^The 
parties itf that case lived in different countries, and they could not, 
in 1833, where the cause of action arose, have corresponded with 
each other in less than abont seven or eight weeks. Tbe consignor 
had become insolvent, and notice to him of an intended sale would 
have been useless. Tbe factor could not delay a sale without taking 
on himself all the hazard of a fall in the market* It was insisted, 
that the wish expressed by McGran to his factor was not to be re* 
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garded as an order. In this case, the Superior Court, when speaking 
of the letters of the plaintiflTto the defendants, say, ** They contain a 
plain direction to withdraw the plaintiff's pork from the market f* 
the parties lived so near each other, that letters passed from one to 
the other in fi<re or six days. There is no pretence that the plaintiff 
was insolvent, and could not, if he had received notice of the de* 
fendants' intention to sell, have repaid their advances by the return 
mail. The defendants, therefore, could have incurred no hazard by 
ten or twelve days delay. The facts in the two cases are so dissimi- 
lar, that in one the defendants might be entitled to judgment ; while 
in the other the plaintiff would be, unless it be law in all cases be- 
tween principal and factor, that if the factor has made any advances, 
be can sell at his discretion, without notice to his principal, without 
any demand of repayment, although the principal has ordered the 
factor not to sell. I have found no case other than that of Brown dr- 
Co» V. McGran^ in which the principal has been thus broadly stated 
and acted upon, nor do I bebeve that the rule adopted in that case 
ought to be regarded of such high authority as to be applied in all 
cases. The two cases to which Justice Stozy refers in support of the 
main point decided, are Pothonier v. DavcMon^ 1 Holt's R., 383 ; and 
Graham v. Dytter^ 6 Maul. & Selw., 1, 4, 5. The former was a 
case of a pledge, and the question whether a pledgee was bound to 
give notice of a sale was not raised. The question was whether a 
pledgee could sell at all ; not whether he was bound to give notice 
before he sold. The question in the latter case was whether a factor 
could pledge the goods of his principal ; not whether he could seU 
them without notice contrary to the orders of his principal. 

In that case, Justice Story said, '* whenever a consignment is made 
to a factor for sale, the consignor has a right, e;enerally, to control the 
sale thereof according to his own pleasure trom time to time, if no 
adrances have been made, or liabilities incurred on account thereof, 
and the factor is bound to obey his orders." 

Where goods are sent to a factor for sale, without any limitation 
or instructions as to the terms or time of sale, he is at liberty to sell 
as in the exercise of a sound discretion he shall deem proper for 
the interest of his principal. 

The factor in such a case is intrusted with the exercise of a dis«* 
cretion iov the benefit of his principal, and not for his own advan- 
tage, and that discretion the principal has a right to control. 

After the factor has this authority to be exercised excluiively for 
the benefit of his principal, he makes advances, and then his princi- 

Cl becomes satisfied tnat his interest will be promoted if the sale 
delayed, and he orders his factor not to sell. The chief justice 
instructed the jury that such an order was powerless, and in no re- 
spect limited the authority of the factor. Can this be so ? The au- 
thority, when given to the factor, was given for the exclusive bene- 
fit of the principal. The interest of the factor was not to be regarded 
at all in the exercise of the authority. Then the factor makes an 
advance upon the credit of the goods and of his principal) is be not, 
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after that* as much bound as be was before to have solely iu view 
the interest of bis principal when be sells, or is he at liberty after- 
wards to consult bis own interest instead of that of bis principal? 
After the advance, the principal has good reason to believe that a 
delay in selling will be advantageous to him, and be so informed 
bis factor ; is there any hardship in requiring of the factor, if be is 
unwilling to obey the order of bis principal, to say to him, " as you 
have revoked my authority to sell at my discretion for your benefit, 
I shall sell at my discretion for my own benefit, unless you forthwith 
repay my advance ?" 

Wb^n the principal has revoked the authority so far as it was to be 
exercised for him, he by no means impairs the power to sell which 
the factor has as a pledgee. A pledgee may sell on giving reasonable 
notice ; 4 Kent's Com., 139 and 140. If I employ a man to pur* 
chase goods for me, he is my factor ; but if I revoke bis authority, 
be ceases to be my factor. So, if being employed to sell eoods for me, 
I order him not to sell, he ceases to be my factor ; but if. he has 
made advances upon the goods which I directed him to sell, be has 
the right of a pledgee to sell on giving me reasonable notice, and he 
is under no obligation after that to consult me as to the time and 
manner of sale. All he need do, is to act in good faith. In the case 
of Parker v. Branker, 20 Pick., 40 ; the consignor had directed his 
goods not to be sold under a certain price. The factor made ad* 
vances upon them, but could not sell the goods at the prices limited, 
and therefore be could not sell without disobeying the orders of bis 
principal ; and the court held that be had a right to sell against the 
orders of his principal to repay his advances, after the consignor bad 
refused upon application, and after reasonable time to repay ad- 
vances. 

It may be said that in that case the factor accepted the consign- 
ment, knowing of the limitation as to the price at which the goods 
should be sold. How far that circumstance might have been urged 
as evidence of an implied agreement on his part, not to ask for a 
repayment of bis advances until the goods could be sold for the 
price limited, it is not necessary now to inquire. 

In this case the defendants made no advances when they received 
the pork, except to pay the charges thereon. The implied contract 
on their part was that they would obey the plaintiff's directions as to 
the time and terms of sale of the pork. Such, too, was the implied 
contract on the part of the factor m the case of Parker v. Branker ; 
and it appears to me that it is most reasonable that when a factor 
wishes to sell for his own benefit, and in violation of the orders of 
bis principal, he should give notice of his intention to do so, unless 
bis advances were repaid. There may be cases in which the factor 
might not be bound to give such notice, but this is not such a case* 

In the case o{ Bell v. Palmer^ 6 Cow., 12S, it was held, that a fac* 
tor making advances on the goods of his principal, even beyondjtheir 
value, is bound to obey the instructions of the latter as to the time of 
sale, and if being instructed to sell immediately, be refuse the first 
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offer in the expectation of a more fortunate market, and afterwards 
sell at less than the iirst offer, he is liable, although he acted in per- 
fect good faith. In that case the offer refused was not equal to the 
advances and expenses. Chief Justice Savage, in delivering the 
opinion of the court, says : **It is the duty of the factor to manage the 
affairs of his principal in the same manner, and with that care and 
diligence which a prudent and discreet merchant would exercise in 
relation to his own affairs, but be still must obey his instructions, be- 
cause it is the principal who bears the loss." He also says, ^* the 
plaintiffs having advanced money on the goods, gave them a lien 
ibr the amount of their advances ; but I do not find any authority 
for saying that the lien thus created alters the rights of the parties in 
any respect, so far as relates to the duty of the factor in making sale 
of the goods. Nor is there any reason why it should. The princi- 
pals are liable for the money advanced, and the goods being at their 
risk, are subject to their order and control in every respect not in- 
consistent with the lien of the factor." 

In the case cited the factor was held liable for not selling as soon 
as he was directed to sell. In the case before the court, it is sought 
,to make the defendants liable because they sold when they were or- 
dered not to sell. In both cases the factor disregarded the orders of 
the principal, and the principal. thereby sustained a great loss. As 
a general rule, the principal has a right to revoke the authority which 
the law implies, from the fact that the goods were delivered to the 
factor for sale ; but that revocation will leave untouched the au- 
thority to sell, which the factor, if he has made advances, has to sell 
as pledgee ; and the plaintiff in this case, although he had received 
advances, had a right by subsequent instructions, so far to control 
the sale, that the defendants could not legally sell without giving 
notice to the plaintiff of their intentions, and in this respect, I think 
the jury were misdirected. 

Whenever a person's property is to be sold against his wishes, 
justice demands that he should have notice why it is to be sold, es- 
pecially when such notice can conveniently be given. If the defend- 
ants could have shown that by delaying the sale they would have 
been exposed to a loss, they might probably have excused their dis 
obedience to the orders of their principal. They were not only in- 
structed by him to take his pork out of the market, but promised to 
do so. And do the interests of commerce require that factors and 
commission merchants should be allowed to make promises and vio- 
late them without incurring any responsibility, although their princi- 
pals may suffer great loss thereby ? 

What is the excuse made by the defendants for not performing 
their promise? It is said that it was a promise without considera- 
tion ; and the Superior Court held that that was a sufficient and legal 
excuse. That same excuse was urged in the cause of Brown tf Co. 
y.McGran ; but Justice Story, in giving the opinion of the court, took 
no notice of it ; he neither sanctioned or rejected it. A considera- 
tion from which the law will imply a promise, must be sufficient to 
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uphold an express promise. What promise did the law imply when 
the plaintiff delivered bis pork to the defendants ? The law imi^ied 
a promise on the part of tne plaintiff, that the defendants should be 
paid a reasonable compensation for the care they should bestow in 
rdation to the pork ; and the defendants account shows that they 
were to have interest on their advances, and two and a half per cent* 
on the amount of their sales ; and the law implied a promise on their 
part that they would take care of the plaintiff's pork, and in the ab- 
sence of any instroctions from him as to the time and terms of tbe 
the sale, they would seek bis interest exclusively in tbe sale thereof, 
and would obey such instructions as he should give. It is not ques- 
tioned, but there was a sufficient consideration to uphold this agnee- 
itaient between the parties, whether it be regarded as an implied or 
express agreement. The law, however, does not imply an agree- 
ment without a consideration. After the pork was delivered to the 
defendants, and the parties had made an agreement as above stated, 
the defendants made large advances for and on account of the plain- 
tiff, and after such advances, the plaintiff directed the defendants to 
take his pork out of the market ; or in other words, directed them 
DOt to sell it ; and they promised to obey that order, but they imme^ 
diately sold it in violation of that promise ; and the chief justice on 
tbe trial, and the Superior Court on reviewing his opinion, held that 
tbe promise required a new consideration, and was void, because 
no such consideration was shown. But it is certainly very impor- 
tant to ascertain whether it was a promise which required a new 
consideration. It was a mere violation of the implied or express 
promise which the defendants made when they received the pork, 
that they would obey the plaintiff's instructions as to the sale of it ; 
and the original consideration would uphold the second as well as 
the first promise, unless the evidence in the cause was such as clearly 
proved that the defendants had been discharged from the perform- 
ance of their first promise. What better evidence could be given 
that nothing which had been done between the parties, had in their 
opinion discharged the defendants from their promise to obey the 
plaintiff's instructions, than that the plaintiff gave instruction, and the 
defendants promised to obey ? When tbe plaintiff gave directions 
to the defendants to take their pork out of the market, the defend- 
ants must have understood him as claiming the right to give such 
instructions, and by promising to obey them, they admitted such 
right ; they admitted that nothing had occurred between them which 
bad weakened their original promise to obey his instructions. 6up- 

Eose tbe defendants, when tbe plaintiff instructed them not to sell, 
ad answered, " you have a right to give instructions," would it 
have been any better evidence of such right than their promise to 
obey? 

When tbe plaintiff directed the defendants to take his pork out of 

tbe market, if they did not intend to admit his right to give, and their 

obligation to obey, what did good faith require of them ? They ought 

• promptly to have put him on his guard, by replying to bis order, tSat 
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he by accepting advances had discharged them from all obligations 
to obey his instructions, and that they claimed'and intended to exact 
the right' to sell when they pleated^ unless their advances were repaid. 
Why did the defendants withhold this reply, and instead of it promise 
tD obey the order ? Will the law allow the defendants to answer that 
inquiry by saying, " We gave the promise in order to mislead the 
plaintiff; we wanted to secure to ourselves a commission of two and 
a half per cent, on the sale of the pork, and we anticipated that if 
we informed him that we would not obey his instructions, and would 
sell at our pleasure unless our advances were repaid, he would have 
repaid our advances, taken his pork out of our hands, and we would 
not in that case have received a commission on the amount of sales?'* 
If the defendants made the promise to take the pork out of the market 
with a view to secure a commission of two and a half per cent, on 
the amount of the sales, that might be regarded as a sufficient con- 
sideration for the promise, if any new consideration was necessary. 
It can hardly be necessary to say that the jury ought, in my opinion, 
to have been instructed that the defendants were at '* all events lia- 
ble for the damages which the plaintiff sustained by the defendants 
sale of the pork after their agreement " to hold on to it for the pre- 
sent." 

And I believe the judgment of the Superior Court ought to be re- 
versed for the misdirection before noticed, and that a new trial ought 
to be granted. 



Before the Honorable T. 6. JE WETT, Chief Judge, end Jadgee BR0N80N, aAHDINBRt 
CADY, 9iiANKLAN0, HOYT ead STRQNa 

Cbarlbs Oakley revpanimU v. John L. Asfinwali. wnd othare^ 

appellants. 

JORfT ]IBBTOR*S JX7DC»MBlfT, IT9 EFFECT AS EVIDENCE.— ATTACU^ 
MENT AGAINST NON*RE8IDENT DEBTORS. 

The plaintiff, in a jad](ment agaioat tjro defendaote in aanHnpsit, with proeeee eerved ool^ 
upon one, took oat an attachment agajiiat both as noo-reeident debtors, swearinff to a debt 
npoo the jadgrment ; whereupon the defendant, not served, gave a bond to dissoTve the at- 
tachment, cooditioned to pay any sum dae by the alleged debtors on account of any debt 
so claimed and sworn to. In an action on the bond in the Superior Court, the plaintiff re- 
•overed upon proof of the jadfpneat, and the joint liability or the defendant not eerred* 
Held, by JsissUi Cady and HoyU J. ^., that the plaintiff could not recover becaose the 
affidavit upon which the attachment issued did not state that the demand, as against the 
defendant not served, aroro upon the original contract, or that the judgmsnt was to be made 
sflbetnal by proof of saeh demand ; and by BroMon, J., that soeh jadgraeni was not evi- 
dence against the defendant not served, and that no action would lie upon it GardintTt 
Shankland and Strong, J. J., contra. 

A judgment may be reversed on bill of exce^foas, by the vote of tire jadges of this oovrti 
theqgh they may not agree that any one deoisioo excepted te wan wrong. 

Itaaems the law ie setijei, except in the Conrt of Appealsy that a joint deotor judgment ma/ 
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be raed or proceeded open a^init all the defendanti, ia the same form as though all had 
been served, aud that the plsiuiiffhas no demand except on the judgment 

The judgment is no evidence of the liability of the defendant not served, and only prtina fade 
evidence of the amoaot of the demand. 

This was an appeal from the judgment of the Superior Court of 
the city of Nevv-lork, rendered in September, 1848, in favor of the 
plaintiff, upon a bond given by the defendants, as agents of John W, 
jBaker, of Trinidad de Cuba, to dissolve an attachment taken out by 
the plaintiff against said Baker and John Young as non-resident 
debtors. 

By this bond the defendants bound themselves in the penalty of 
$444 85, with condition that they would pay the plaintiff the amount 
justly due and owing by said Young & 6aker to the plaintiff at the 
time he became an attaching creditor, on account of any debt claimed 
and sworn to by him as such attaching creditor with interest. 

The plaintiff set forth the bond reciting that he claimed, and swore 
to a debt of S2,248 89 due and owing by Young Sb Baker to him, 
and assigned as a breach of the condition of the bond, that at the 
time he became such attaching creditor, said Young & Baker were 
so indebted upon a judgment recovered, in an action of assumpsit, in 
the Supreme Court of this state for that sum, in October, 1834, as 
appeared of record. 

To this breach the defendants pleaded — 

1st. Nul tiel record. 

2d. That the suit in which the judgment was recovered was com- 
menced against Young & Baker upon divers alleged promises of 
Young & Baker ; that the capias was only served on Young, and not 
on Bakers that Baker never appeared in the suit, and that the pro- 
mises and undertakings were the sole promises, &c. of Young, and 
not of Young & Baker jointly. 

3d. That Young & Baker were not indebted as alleged. 

The plaintiff replied that the promises and undertakings were the 
promises and undertakings of Young & Baker, and not of Young 
solely. 

The case was tried before Mr. Justice Sandford, by consent, 
without a jury. The record of the judgment was proved, and evi- 
dence given of Baker's joint liability, and of the amount of the de- 
mand. The judge found for the plaintiff, and his opinion was adopted 
as the opinion of the court in banc. So^uch ot it as relates to the 
point discussed in this court was as follows : 

Sandford, J. — Our statute declares, that in an action against 
joint debtors, where the process has been served upon one or more of 
the defendants, but not upon all, the judgment, if rendered in favor 
of the plaintiff, shall be againtt all the defendants^ in the same manner at 
if aU had been served with process^ (2 R. S. 377, ^1.) The effect of 
the judgment is then regulated, of which 1 will speak presently. 

One consequence of the recovery of such a judgment most clearly 
is to merge and extinguish the original debt upon which the suit is 
brought. If all the defendants had been served with process, tbe 
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jadgment would indisputably merge the debt. The statute says, the 
judgment in a case like this, shall be rendered against all, in the same 
manner as if all bad been served. It cannot be so rendered, if as 
against some of the debtors, the original demand is open and sub* 
sisting, while against others it is extinguished. It is well settled, that 
the plaintiff in a suit upon such a judgment, must declare in debt 
upon the judgment, and cannot declare upon his original cause of 
action. {Toumsend v. Carman, 6 Cowen, 696 ; S. C. in error, 6 Wend. 
206 ; Mertin v. Kumbel, 23 Wend. 293.) The Revised Statutes, in 
providing that in a suit upon the judgment it shall only be evidence 
of the extent of the liability of those not served with "process, after 
their liability had been established by other proof, merely enacted 
what bad been settled law, under the provisions of the revised laws 
of 1813. (See the opinions delivered in Toumsend v. Carman^ before 
cited.) And the case of Mervin v. Kumbel^ in which Judge Bronson 
expressed his doubts as to bringing a suit upon the judgment, is an 
authority that such a suit may be brought, and it moreover shows 
that no mjustice can arise from proceeding on the judgment, because 
the defendant who was not served with process, may, by the simple 
plea ofnultiel record^ compel the plaintiff to prove his original liability. 

Therefore, in 1837, when the plaintiff applied for an attachment 
against Baker, his demand against Baker & Young, (if he ever had 
&ny») was a judgment against them. He could not legally describe 
it as any thing but a judgment. If be had claimed for a balance due 
to him on consignments, the production of this record of judgment 
would have been a conclusive answer to his claim, and avoided his 
proceedings. 

But it was ursed, conceding that the judgment merged the debt, 
that Baker was thereby discharged to all intents, unless in a suit di- 
rectly upon the judgment itself. In other words, that for the purposes 
of a proceeding under the act relative to non-resident debtors, the 
plaintiff had no demand against Baker. His debt was merged in 
the judgment, and the judgment was unavailable to bim for any pur- 
pose except for an execution against joint property, and for a suit di- 
rectly upon it. 

The same course of argument was presented to the court of last re- 
sort in Carman v. Townsend^ and was rejected as unsound. It is suffi- 
cient for me to say,.that in accordance with the spirit of the decisions 
on the statute relative to joint debtors, the plaintiff has a demand 
resting in judgment against Baker at well as against Young, upon 
which he may proceed a« a judgment^ for any of the remedies which 
our laws give to creditors, with the qualification that he must prove 
the original indebtedness against Baker, if its existence be traversed 
by bim, or in his behalf. And further, that the plaintiff cannot pn>- 
ceed upon his demand, otherwise than as a judgment. If the plain- 
tiff therefore prove that he had a debt against Baker & Young, such 
as his judgment included, he will sustain the averment in his declara- 
tion, that the sum claimed in his petition was due to him on a judg- 
ment in his favor against Baker & Voung. 



J*. & CfUUng^ for appellant. 

X ^. Spencer and If. P< Hatdnge^ for reapondents. 

Ca0T, J.*-^q the trial the plaintiff offered in evidence the records 
of a judgment rendered against John Young and John W. Baker, oa 
a plea of confession given by John Youn^ in per^on^ and in his owq 
naoie, and the record showed that the action was commenced by ca-> 

Eias wbicfa was served upon John Young, and upon which John W. 
»aker was returned not found. The introduction of that record waa 
objected to by the defendants' counsel, and the objection overruled, 
and the defendants excepted. 

The question upon that exception is, was that a record of such a 
jodgment as was alleged in the plaintiff's application for an attach** 
ment? The demand which he claimed as alleged by him was one 
arising on a judgment, and such demand, and no other, the defendants 
in this suit undertook to pay. This record was evidence of a debt 
due from John Young, but it was no evidence of a debt due from 
him and John W. Baker ; as to Baker, it was no evidence of his 
liability for a single cent. 2 R. S. 377, sec. 2. To support the alle* 
gation in his application tbat he had a demand against John Yoong 
and John W. Baker, arising on a judgment, he was bound to pro- 
duce a record whicfa was conclusive evidence against both of them. 
In the case of Mervin and OoUemiih v. Kumbeh 33 Wend., 893, the 
justices of the late Supreme Court were unanimously of opinion that 
a judgment like this was no evidence of indebtedness against a de- 
fendant not brought into court, and if so, how can it in truth be said 
that the plaintiS'^s demand arose upon the judgment? The court in 
tbat case must have held that the judgment was not the foundation of 
tbe action; or in other words, that the pIainti6Ps cause of action did 
not arise upon the judgment, or the defendant would not have been 
allowed to impeach it, and require the plaintiff to give evidence in 
order to give effect to the record. The opinion in that case is an 
authority for saying in this, that the plaintiff's demand against John 
Young and John W. Baker did not arise upon a judgment as alleged 
in his application for an attachment. 

The allegation of the plaintiff was in legal efiect, tbat the judgment 
was the foundation of his claim ; that to prove his demand, be bad 
only to produce the record of the judgment, which could not be coih* 
tradicted or impeached by any matter existing before the rendition 
of the judgment ; that its force could only be impeached by sub^e*- 
qoent facts, and that no evidence was necessary other than the re^ 
cord, to show that the defendant, John W. Baker, was indebted to 
the plaintiff; but the record offered in evidence by the plaintiff was 
of itself no evidence that John W. Baker was with John Young ia^ 
debted to the plaintiff 

The defendants, by the condition of their bond, undertook to pay no 
demands due to the plaintiff, but that which aioee upon the judg- 
ment stated in the plaintiff's »pplica4iQn for an aUaebiiieQC,, the leoord 
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of 'Which would be conclusiTe evidence- ef the indebtedness of John 
Toung and John W.Baker. The defendants plea of n«/ (id record 
was a denial that there was any record of a judgment which proved 
that John W. Baker and John Young were jointly indebted id the 
plaintiflTs in the sum claimed by him. 

The question whether an action of debt could have been sustained 
«pon the judgment agair»8t John Young and John W. Baker, jointly, 
is not necessarily involved in tbi^ case. 

I am of opinion that the judgment of the Superior Court ought 
to be revers^ and a new trial granted. 

Shankland, J. — I am of opinion that the judgment given in 
evidence in this cause, was regularly obtained under the statute 
in relation to proceedings against joint debtors, and the full effect 
must be given to it accordingly. That effect is declared to be comclu- 
me as against the debtor served with processor who appeared there- 
in, but against every other defendant it shall be evidence only of the 
extent of the plaintiff^s demand, after the liability of such defendant 
shall have been established by other evidence^ 

In this case, the liability of the defendant Baker was established 
by proving that the indebtedness for which the Judgment was render- 
ed arose out ofa consignment of goods to be sold by the bouse of which 
he was a partner, as commission merchants at Trinidad de Cuba. 
Those consignments were made during the years 1828 and 1829, 
and although one Kennedy was a partner of Young when the first 
consignment was made, yet the cargo which composed it was 
mostly on hand after his death and probably was sold after Baker's 
interest in the firm commenced. 

Whether the legislature intended to make the judgment in a case 
like this c<mclusine or only prima facie evidence of the extent of the 
plaintiff's demand against the debtor not served with process, seems 
to be left in doubt by the authorities^ In Eddy v. O^Hara^ (14 
Wend. R., 221.) Savage^ Ch. J., seems to think it conclusive vfhile 
Nelson tf Covrenj Js., in Marvin v. KumbeU (23 Wend. R. 294,) deem 
it but prima facie evidence. 

This latter opinion making the judgment obtained under such cir- 
cumstances, but prima facie evidence of the extent of the plaintiff's 
demand, should prevail as the true exposition of the statute. In the 
first clause of the second section, where it speaks of the effect of the 
judgment upon the party served with process, it is declared to be 
conclusive^ but in the latter clause where sjp^aking of its efiect against 
those not served with process, it says, the judgment shall be evidence 
onlyof tbe extent of tne plaintiffs demand. By this change of lan- 
guage the legislature clearly indicate that instead of being conclusive 
evidence of the extent of the plaintiffs demand, they intended it to 
be evidence only and subject to be controverted. It would be contrary 
to the first principles of justice to make a judgment obtained against 
an absent defenaant condu»ive upon any question involved in it. It 
is going to the very verge of constitutional power to make it even 
prima fade evidence, and can be justified only by the consideration 
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that the defendant who is broagbt into court has a joint interest with 
the absent co-defendant to resist the recovery of a judgment for an 
amount too large, and may therefore be safely intrusted with this 
branch of the defence, so far, at least, as to make the judgment some 
evidence of its correctness on that question. 

Esteeming the judgment as only prima yoci^ evidence of the extent 
of the plaintiff's demand, the defendants in this cause did not pro- 
duce evidence to reduce the amount of that recovery except as con- 
tained in the stipulation of February 19th, 1846, by which nine 
thousand six hundred and eighty-seven dollars and fifty-nine cents 
were remitted to the defendants, and of which reduction they had 
the benefit in the Superior Court* 

Having arrived at the conclusion that a judgment obtained by the 
confession of one joint debtor who is brought into court on a capias 
issued against both in a regular judgment under the provisions oi the 
statute concerning joint debtors, it follows that the plaintiff's property 
described it in his petition for an attachment before Judge Irving as 
a judgment against both ; and therefore there is no force in any of 
the objections contained in the defendants first and second points so 
far as they relate to questions of variance and jurisdiction. For all 
purposes of pleading such a record is to be described as a judgment, 
(6 Wend. R., 206 ; 23 Wend. R.,293 ; 4 Denio, 56.) If there was a 
want of jurisdiction in the ofiicer before whom the proceedings in 
the attachment were had, it must be shown by the defendants, 
iKatiaite v. Dormedy^ 3 Denio R., 567.) They have failed to produce 
such proof. 

There is no error in the record, and the judgment of the Su- 
perior Court should be affirmed. 

Bronson, J., delivered an opinion for reversal substantially the 
the same as his dissenting opinion in Mervin v. KumbelU 23 Wend. 
293, holding that the plamtiff^s demand as against Baker arose up- 
on the contract connected tvilh the judgment, and not upon the judg- 
ment. 

Jewett and Hoyt, J. J. — Concurred with Cady, J. 

Gardiner, J. — Concurred with Shankland, J. 

Strong, J. — Concurred with the Court below on all the points 
except as to the sufficiency of the evidence of Baker's partner- 
ship with Young, but voted to reverse it on the ground that there 
should have been a nonsuit on that ground. 

RuGGLEs, J.* — Was not present at the argument aqd took no 
part in the decision. 

Judgment reversed and new trial ordered, costs to abide the 
event. 



* Jadgv StroDfr wbi second ooofin to the Atpinwaib and declined to act withoot the < 
of parties, bat the objection being waived, he sat durin|( part of tho argument and TOted 
thoogh there was a quorum who heard the oase without him. 
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Review of the Case. 
RBVIEW OF THE PRECEDING CA8E. 

As the reversal of ihe decision of the Superior Court in this case 
appears to leave the points discussed vexati questio^ we presume the 
following coQQments sent to us by a correspondent, will not be un- 
acceptable to our readers. 

The statute 24 sess. chap. 90, % 13, provided that *'in actions, two 
or more joint debtors, in case any of such joint debtors be taken and 
brought into court, he or they so taken and brought into court, shall 
answer to the plaintiff, and in case judgment shall pass for the 
plaintiff, be shall have his judgment and execution against such of 
them as were brought into court, and against the other joint debtors 
named in the process ^ in the same manner as if they had all been 
taken and brought into court by virtue of such process ; but it shall 
not be lawful to issue or execute any such execution against the 
body, or against the sole properly of any person not brought into 
court." The R. L. of 1813, v. 2, 621, § 13, contained a similar pro- 
vision. In the case of Dando v.Tremper^ 2 Johns. R., 87, debt was 
brought upon such a judgment, and the defendant not served plead- 
ed nul tiel record. It was held, that debt would lie, because it was 
a regular judgment ; and, as the joint liability of the defendant, not 
served, was not denied by the plea, it was also held, that it need 
not be proved. Nothing more could be held by the case, for those 
were the only questions presented, whether the judgment vr^s prima 
facie evidence of such liability, could not be decided till a case calling 
for such evidence should rise. 

In the Bank of Columbia v. Newcomb, 6 Johns. R. 98, the defendant 
not served pleaded, that the process was not served on him, and he 
did not appear, but did not deny his joint indebtedness ; and on de- 
murrer, the plea was held bad, on the ground that it was no answer 
to debt on a regular formal judgment ; but the question what would 
be the effect of the judgment, if the liability were denied, was reserv- 
ed expressly. InTaylor w.Pettybone^ 16 Johns. R., 66, upon certiorari^ 
it did not appear that there was any plea, and that court said the 
record was primafacie evidence, as held by the former cases. In the 
case of Carman v. Toumsend, 6 Cow. 696, the defendant not served 
pleaded that the promises, &c., were not the joint promises of both 
defendants, but were the promises solely of the defendant served 
with process ; and it was again held that it was only necessary to 
prove the matter put in issue upon the plea. 

Before the decision of this case in error, 6 Wend., 206, the revi- 
sers prepared and reported the present statute in regard to joint debt- 
ors, 2 R. S., 377, as follows, ^ 1 : "In actions against two or more 
persons jointly indebted upon any joint obligation, contract or liabil- 
ity, if the process issued against all the defendants shall have been 
duly served upon either of them, the defendant so served shall an- 
swer to the plaintiff; and in such case, the judgment, if rendered io 

TOL. vin. 17 
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favor of the plaintiflT, shall be against all the defendants in the same 
manner as if all had been served with process. 

Such judgment shall be conclusive evidence of the liability of the 
defendant who was personally served with process m the suit, or who 
appeared therein ; but against every other defendant, it shall be evi- 
dence only of the extent of the plaintifTs demand. After the liabil- 
ity of such defendant shall have been established by other evi- 
dence." 

In their note to the first section they say : " The law on this sub- 
ject seems rather unsettled, vide 16 J. R. 66. 6 Cowen, 697. The 
better opinion probably is, that the defendant not brought in, may 
contest the judgment ; but this throws upon him a very onerous bur- 
then of proving a negative. The above section seems calculated to 
prevent fraudulent combinations, and to give to a plaintiff all he 
ought to require." 

The case of Carman y.Townsendt in error, was afterwards decided, 
after solemn argument upon the point, that debt would not lie upon 
the judgment against the defendant not served ; and the judgment 
of the Supreme Court was affirmed. The chancellor, who delivered 
the only opinion, holding that the original demand was merged in the 
judgment, that the legislature did not intend to deprive the plaintiff 
of nis remedy against the defendant not served, and that he must 
have debt on the judgment if he had any remedy ; and also that if 
the defendant not served had denied his joint liability, the plaintiff 
would have been bound to prove it, and not to disprove it, as the 
revisers seemed to suppose. It might be supposed that this decision 
settled the law upon both points. 1st. That debt would lie on such 
judgment ; and 2d. That if the liability of the defendant not served, 
was not denied, it need not be proved. The provision of the revised 
statutes was well known to the chancellor and the whole court when 
the decision was pronounced. Before any other decision was made 
in Sept., 1837, the attorney, of Mr. Oakley, finding property of Young 
& Baker here, took out his attachment against Uiem, as joint debt- 
ors. If no judgment had been previously obtained, his right to pro- 
ceed by attachment as for a^debt founded upon contract, would have 
been beyond all dispute. The statute also allowed the proceeding by 
any creditor " having a demand arising upon a judgment or decree 
rendered within thisstate.^* 2 R. S., 3, ^ 3. 

There was no attribute o[ the judgment or decree required, except 
that it should have been " rendered within this state." 

All the previous cases have held that the original demand or debt 
arising upon contract was merged in the judgment. 

In 3ie petition and affidavits, then, it could not be stated that the 
demand arose upon contract^ and as it was settled that the demand 
against the debtor not served stUl existed and that debt would lie upon 
the judgment^ it could only be stated as a debt arising upon the judg- 
ment. 

The statute did not require any thing to be stated about the m- 
dence to sustain the demand, or the character or quality of the judg- 
ment or contract, except as above stated, and nothing was stated ex- 
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cept that the demand arose upon a judgment rendered in the Supreme 
Court of this state. 

When the defendants, as agents of Mr. Baker, applied to dis- 
cbarge this attachment by giving their bond, it was easj to look at 
the record and see what sort of a judgment U was. 

They undertook to pay any debt due by Young & Baker, **on ac 
count of any debt so claimed and sworn to*^ 

At that day, it never entered the minds of the defendants or 
their counsel, that any future ingenuity would or could conceive the 
idea that this demand did not arise upon a judgment, because for- 
dooth evidence other than the judgment might be required to prove the 
liability of one of the defendants, if it should be denied by a proper 
•plea ; and surely the plaintiflPs attorney little thought he would put 
m jeopardy $30,000 by the professional blunder oi following the de- 
cisions of our highest courts, and the letter of the statute. 

While tlie suit was progressing, the case of Kumbel against Mcrvin 
arose in the New-York Common Pleas, (see S. C. in error, 25 Wend.,) 
wherein debt upon a joint debtor judgment, the defendant not served,, 
pleaded nul tiel record, which, according to all prior authority, put 
m issue only the existence of the record of a judgment against both, 
and a special plea that the process was not served, &c., to which 
there was a demurrer and judgment for the plaintiff. On the trial, 
record of a judgment against both, in exact conformity to a public 
statute not pretended to be unconstitutional or void, was proauced, 
and the plaintiff was held by that court, entitled to a verdict upon 
the issue of fact, and judgment passed in his favor. The defend- 
ants brought a writ of error to the Supreme Court. 

Mr. Justice Bronson was so decidedly opposed to the idea enter- 
tained, though not decided in the prior cases, that a judgment could 
be prima facie evidence of the liability of the defendant not served, 
that he came to the conclusion that there was a difference between 
the revised statutes and former statute upon the subject, and that 
under the former the judgment was no judgment at all against the 
party not served, but a legislative misnomer of an authority to issue 
execution against joint property. He based his opinion upon the 
assumption, that under the former act, the judgment wa4 prima facie 
evidence of the liability, as well as the amount of the debt ; and also 
that the expression in the present statute, that it should " be evi- 
dence only of the amount of the demand after the liability should 
be established by other evidence,'' meant evidence to limit the extent 
of the demand, so that it would be evidence in favor of, though not 
" as against the defendant not served," as the legislature seemed mi»-' 
takenfy to suppose. He held that debt would not lie upon such 
judgment, at least without a special averment of the original liability 
of the defendant not served. His learned associates, however, 
Justices Nelson and Cowen, overruled him upon the point that debt in 
the common form would not lie upon such judgment, and also in 
bis view of the judgment being no evidence of the amount of the 
debt, but they agreed with him that the judgment was no eindence 
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Sr the liability of the defendants not served, and that further evi- 
ence was required to prove such liability, even under the issue of 
fitfZ tiel record; but though they reversed the judgment, they ordered 
a new trial in the court below, in order that proof of liability might 
be given by the plaintiff to sustain his action. In the nrfajority opi- 
nion, no satisfactory answer appears to have been given to the argu- 
ment that nul tiel record was not the general issue, and that proof of 
the record only was required ; but the force of the prior cases was 
evidently got over by adopting Mr. Justice Bronson's idea, that these 
cases held the judgment prima facie evidence of liability under the 
former act, and that therefore the revised statutes, which declared it 
no evidence of liability, had introduced a new rule. It is difficult to 
see, however, why the rules of pleading before settled should be 
changed, even'if there was a change as to the effect of the evidence. 

As this decision confirmed the right to maintain the action, and 
the plaintiff below recovered, the case was not carried up, and has 
stnod for law ever since. 

As the plaintiff in this case proved the original liability of Baker, 

be never thought it necessary to attack the opinion of the court in 

Mervin v. Kumbel, which, even if wrong in one respect, was direct 

authority in favor of the plaintiff claiming a demand arising upon 

judgment. 

So stood the authorities when this cause was tried. As the dis- 
senting opinion of Mr. Justice Bronson, in Mervin v. Kumhel would, 
if estabhshed as law, strike at the foundation of the plaintiff's action, 
it was of course attempted to be sustained in the Court of Appeals. 
The result is shown above. Mr. Justice Cady and two of the other 
learned judges vote to reverse on the authority of the majority opinion 
in Mervin v. KumbeU without an intimation in favor of Mr. Justice 
Bronson's dissenting views, on the ground that such dissenting views 
were right, and the majority opinion wrong, in holding debt would 
lie on such judgment. 

From this review of the authorities, and the opinions in this case, 
the following questions are presented : 

1st. Were the majority of the court right in Mervin v. Kumbel, in 
holding that the liability of the defendant not served must be proved 
where nul tiel record only was pleaded ? 

2d. Was Mr. Justice Bronson right in holding that debt would 
not lie upon the judgment, and that the judgment was not even evi- 
dence of the amount of the demand ? 

3d. If he was wrong in this, can Mr. Justice Cady's opinion be 
sustained on any principle? 

The negative of each of these questions can, it is presumed, be 
most conclusively maintained. 

1. The majority of the court held the second plea, which alleged 
that the defendant was not served and did not appear bad on demurs 
rer. If the facts pleaded then had been set out in the declaration, 
they must on the same principle have held the declaration good on 
demurrerf though Mr. Justice Bronson, it would seem, would have 
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held otherwise. The judgment then truly set forth, they held enough 
to entitle the plaintiflT to recover, if it was admitted by demurrer to 
be such as it was. The plea of ntd tiel record was not a general issue, 
nor could the general issue be pleaded to debt on judgment. This 
is admitted in the opinion of the court ; but they say the revised 
statute intended to turn nul tiel record into the general issue, because 
it declares that the judgment shall be evidence only of the extent of 
the demand after the liability shall be established by other evi- 
dence. They say this is provided without reference to the state of 
the pleadings, and therefore assume that it is not evidence of liability 
under any state of the pleadings. This may be conceded, without 
admitting the conclusion arrived at. No evidence of liability is re- 
quired under any state of the pleadings, where t/iat point is not in 
issue. If the defendant not served had pleaded payment or a re- 
lease, the judgment record would be no evidence of liability, but it 
would be strange if the plaintiff were obliged to prove such liability. 
The mistake of the court, it would seem, was not only in assuming 
that the judgment was before the revised statute prima facie evi- 
dence of liability, and that the revisers intended any change in this 
respect, but also in concluding that if they did intend to change the 
rule of evidence where evidence vxis required^ ihey also intended to 
change the rules of pleadings and require facts proved, which were 
not put in issue. The case of Townsend v. Carman^ in the Court of 
Errors, was not then decided, and it was not well settled that the 
burden of proof woufd be thrown on the plaintiff by a proper plea, 
though the contrary was never held. The revisers intended to put 
an end to any doubt on this point, and nothing more. The court, by 
giving judgment for the plaintiff upon the second plea, held that the 
same facts appearing in the record (i. e., by the declaration and plea) 
which were proved under the issue formed by the first plea of ntd tiei 
record, entitled the plaintiff to judgment, and that the same facts 
proved did not entitle him to judgment. The absurdity of this is too 
apparent to need further comment. There was not the least shadow 
ot authority for the decision, neither in the statute or elsewhere. 
And this opinion is made the corner stone of Mr. Justice Cady's 
opinion in this case. The foundation being destroyed i the super- 
structure must fall. ' 

2. The opinion of Mr. Justice Bronson is more ingenious and sub- 
tle and sustained by more show of argument, but is equally fallacious 
and worse in its practical tendency. The one seeks only to change 
a rule of pleading, which could harm no one, after the change was 
known. The other seeks to nullify the whole force and eflect of a 
plain statute, and overrule long established precedents merely to sus- 
tain a naked abstraction. 

Ever since 1801 just such a statute had existed with the exception 
that the effect of the judgment as evidence, was not expressly declared^ 
but left to be implied from the effect given to the execution. A suc- 
cession of decisions for nearly 40 years, had held that debt would lie 
upon a judgment entered in due form according to a statute ; that 
the plaintiff was not bound to prove any thing which was not put in 
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issue and that ntd tvel record pat in issue only the record. Mr. Justice 
Bronson connmences his opinion by saying that, in none of the cases 
had the defendant put in issue his liability, and if he had, it never 
would have been held that the judgment was prima facie evidence 
of the liability, in other words that the effect of the former statute was 
precisely tuch as declared by the present^ as to thejbrce of the judgment 
as^evid^ce. He thten admits that it is conclusively settled on au- 
thority, that debt uill lie upon the jvdgment under that statute and 
that on nvl tiel record only pleaded^ the original liability of the de- 
fendant not served need not be proved. He then most strangely con- 
cludes, that under the present statute, debt will not lie, because the 
judgment is declared no evidence of liability, although debt did lie 
upon a judgment under the former, which in effect was no evidence 
of liability. The revised statute was passed with a full knowledge 
of what had been held under the old law, and the note of the revi- 
sers shows, that the change was to make sure the casting of the bur- 
then of proof upon the plaintiff in an action upon such judgment;- and 
not at all to effect the form of action or of pleading, or the effect of any 
particular plea. And yet with all this before him, Mr. Justice Bron- 
son seems to declare the judgment no judgment at all against the party 
not served, not even to uphold the usual form of declaring and ylead' 
ing, and introduces the anomaly of an action on judgment against one 
defendant and on contract against the other, while he admits that so 
long as the burthen of proof is not cast upon the^efendant not served, 
they^rm of the action and pleadings is of no practical importance. In 
order to strengthen his idea, he insists that the judgment is no evi- 
dence against the party not served, not even prima facie evidence of 
the amount of the debt where the liability is proved, and that when 
(lie statute says, " it shall be evidence only of the extent of the de- 
mand," it means to limit the extent of the demand. It is enough to say 
that this is an entire assumption altogether unwarranted. If the legisla- 
ture meant that it should only be evidence against the plaintiff to limit 
bis demand, they could have said so. The opinion of the learned 
judge, appears to be at variance with all prior authority, and was over- 
ruled by his learned associates and ttieir decision has stood for law 
till it was attempted to be shaken by his opinion in this cause. 

The reason and principle upon which debt was held to lie upon a 
judgment under the old joint debtor act, was that it was a regular 
judgment entered according to the express provisions of a statute, and 
the same reason and principle is equally applicable to the action of 
debt upon a judgment under the present act. The declaration of hi 
e^ect as evidence in no respect renders it less a judgment, the action 
upon which must be debt. The old authorities from Dando v. Wood 
in 2 Johnson, to Townsend v. Carman, in 6 Wend., are direct author- 
ity, that debt lies upon a regular judgment in pursuance of statute, 
without regard to the effect of the judgment as evidence. 

The application of Mr. Justice Bronson's view on this point to this 
tese is even more difficult to maintain than that debt in the usual 
form will not lie on such judgment, for here the action is debt on bond 
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and the allegation by way of assigning a breach of tbe condition is 
that Young & Baker were indebted upon the judgment on account of 
the debt claimed and sworn to by the plaintiff as an attaching creditor. 
It was as essential to make out a demand against Young & Baker^ 
in order to recover on this bond and to swear to a demand against 
Young & Baker in order to take out tbe attachment. The 
statute did not authorize an attachment against two upon an 
affidavit of a demand of one character against ancj and another cha- 
racter against the other debtor. The plaintiff could not state that be 
.had a demand against Young & Baker, arising upon contract, for 
confessedly he had no such demand against Young. It was but one 
demand against both, and if it could not be said to arise upon the origi- 
nal contract, then clearly it could be said to arise upon the judgment, 
within the meaning of the statute, which was not confined to any par- 
ticular kind of judgment rendered in this state. Mr. Justice Bronson 
says, it should not have been stated to have arisen upon the judgment, 
but, as against Baker, upon the original demand connected unth the 
judgment. If he had so stated, he must still have said that his demand 
arose upon the judgment as against Young. His demand then clearly 
did arise upon judgment and could not be established apart from the 
judgment against either debtor; and because the plaintiff merely 
stated that it arose upon judgment, as contra-distinguished from a 
demand arising upon contract, (which means where there is nojudg* 
ment in the case^) and has not added that the liability of Baker was to 
be established by evidence that he was a joint debtor with Young, 
the learned judge's sense of justice is satisfied with excluding him 
from all benefit of the attachment and the bond given to discbarge 
it, though the statute only required him to show that he had a de- 
mand arising upon judgment or contract. The demand was on the 
contract connectedwith the judgment, not on the judgment, though con- 
nected ipith the contract. Such is the refined logic upon which the 
plaintiff's right to $30,000 is decided. A refinement not invented 
till seven ^ears after the attachment was taken out. It is respect- 
fully submitted that this is unsound as it is unjust. It is based en- 
tirely upon the idea that debt will not lie on such judgment. 

3. The opinion of Mr. Justice Cady does not hold that debt will 
not lie upon such judgment, but still gets at the conclusion that the 
demand of the plaintiff does not arise upon the judgment, and there- 
fore that the demand proved is not the same which he claimed and 
swore to as an attaching creditor. He says it is not necessary to 
decide whether debt wiU lie, and refers to the opinion of the court in 
Mervin v. Kumbel, as authority where it is held debt will lie. His 
opinion, therefore, substantially concedes that the plaintiff might . 
maintain a declaration in debt on the judgment ; and still holds that 
the plaintiff was wrong in sufearing that his demand was on the judg^ 
ment. He bases his opinion upon the decision in Mervin v. Kumbel^ 
that under nul tiel record^ the judgment did not of itself prove the 
demand as against the defendant not served, and says that the court 
must have held that the demand did not arise upon the judgment* So 
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far from this, they expressly held that the action could be maintained, 
on the judgment^ upon further proof of the joint liability of the de» 
fendant not served, and they ordered a new trial in the court below, 
that such evidence might be given, otherwise the judgment would 
have been reversed, simply without any order for a new trial. The 
plaintiff prevailed in that case upon the very authority which is here 
cited to defeat the plaintiff. 

The learned justice says, the legal effect of the affidavit was that 
the demand was upon a judgment which was conclusive evidence of 
the liability of both defendants ; but how he arrives at that conclu- 
sion, is not stated. If Mr. Oakley were indicted for perjury, and 
proved a demand upon a judgment which was not conclusive evi- 
dence of the liability of either defendant, like the judgment in a suit 
commenced by attachment before a justice without personal serving 
upon either defendant, which is declared only presumptive evidence 
in action of debt upon the judgment, (2 R. S., ^,) it would have 
been pretty hard to convict him. The law allows three sorts of 
judgments — first, those which are conclusive upon all the defend- 
ants : second, those which are conclusive upon some, and only evi- 
dence of the extent of the demand after establishing the joint indebt- 
edness of other defendants : third, those which are only presump- 
tive evidence of debt against any defendant. When a man swears 
that certain persons are indebted to him upon a judgment rendered 
within this state, it cannot be conceived how the legal effect of his 
affidavit is any more that his demand is upon one than any other of 
those classes of judgment. He swears that the two are indebted 
to him upon a judgment, and proves that they arc so indebted^ they 
being joint debtors^ and sued and recovered against awarding to the 
statute. To say that this is not a debt upon judgment, and admit 
that an action of debt could be maintained upon the judgment, is 
too manifest an absurdity to need refutation. Thee^ccf of the judg- 
ment as evidence has nothing to do'with the question. The demand 
is none the less upon or arising out of a judgment, because evidence 
beyond the judgment may be necessary to establish it. The demand 
in this suit is on the bond of the defendants ; but much other evidence 
is necessary to establish it. A demand against an endorser on a bill 
of exchange cannot be made out without proof of presentment and 
protest, but still the demand is on the bill. This opinion is based 
upon two erroneous assumptions ; first, that conclusiveness is of the 
essence of a judgment; second, that a demand does not arise upon 
a judgment or contract when extrinsic evidence is required beyond 
the judgment or contract to maintain it. It cannot be said that the 
defendants were misled by the affidavit in this case, for at the time 
it was made it was settled by all the cases that debt would lie upon 
a joint debtor judgment, and therefore they would look at the re-" 
cord, though Baker were never here. 

It thus appears that each of these three opinions are at variance 
with the decisions from 1801 to 1840. They all owe their origin to 
the careless expressions used in some of the old cases,that the judg- 
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meiit ^as prima facie evideirce against the defendant not served, and 
the scrupulousness of Mr. Justice Bfonson, who, allowing even the 
ybrm of action to be changed as against th6 defendant not served, 
might endanger his rights, though he had nothing to do but deny his 
Kubility irt order to put his adversary to proof of it. As a further ar- 
gaoient showing that the law was deemed settled, that debt woald 
lie upon &uch judgment down to 1849, the provisions of the Code of 
Procedure may be cited as a legislative construction of the statute. 
§ 136 provides that in case of joint debtors, where process is served 
npon BOtfie, the plaintiff may proceed in the same manner, and with 
the same etfect as at present. % 375 provides that a summons may 
be taken out against the debtors not served, " to show cause wh^ 
they should not be h(nmd by the judgment in the same manner as if 
tbey had been originally summoned. § 378 provides that the sum- 
mons shall be accompanied by an affidavit specifying the amount 
due on ihe judgment. 

Here is a distinct recognition that the amount due the plaintiflF 
after a joint debtor judgment is due thereon, and the plaintiff is now 
bound by law to ctiBke-^rst, such an afidatnt as the plaintiff in the 
above case made^ in order to proceed against the defendant not served. 
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[Circuit Term—^Saratoga CountyJ] 
Befora Mr. Justice WILLARD. 

William H. Hoffman v. Leonard R. Sargent*. 

" authority of rail-road conductors — ^RIGHTS OB* PASSENGERS* 

A railroad company, as commoD carriers, are boand to carry all each passengers as offer them- 
eeWes, and are ready to pay for their transportation. 

The company bm, howerer, not heund to locehre uHd their oan a poaiODger who ie ofleneiy o 
in his penoQ, or rode* boisterooB, and uncivil in his conversation or deportment ; and if a 
passenger, after bein? received, conducts himsetf with rudeness towards others, or exhibits 
gross atid vulgar habits, oflfensive to good manners, and persists in so doragt after beinf re- 
^neetad to desist, the superintendent, er other officer having chasgo of Ihe trails has a right 
to remove him from the cars, if he refoees to leave afler being requested so to do ; bnt 
in removing him he mast do him no unnecessary injury nor subject him to unnecessary 
hazaMl. 

II a ticket to a pa«enger deee not designate the particular seat which the passenger is to oo- 
c«py, he has a light to enter the car, to take any vacant seat, and to hold it throagh the 
ronte subject to such reasonable changes as the conductor may have occasion to direct 

A passsnger who seleeta a seat, does not forfeit it by stepping out of the oars, provided he leoires 
it ia charge of a friend or leavee some fMrtioles» indicating his intentioB to return and that 
he has not abandoned it 

The conductor of a train has a right after his paasengers are seated, to require, for a snfflcient 
aotd reownkMe ennse, a pasasn^r to leaire one seat and take anolhur ; bnt ha haa no right 
to do sn capriciodsly. 

What is a sufficient reason, requiring a pasaenger to leave one seat and take another is a ques* 
fion for the jury. 

VOL. vni. 17 
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This was aa action for assault and battery. The facts proved 
on the trial were as follows : — 

The plaintiff was a passenger in August, 1847, travelling in the 
cars from Troy to Saratoga, upon the Saratoga and Rensselaer Rail 
Road, of which the defendant was and still is the superintendent. 
On changing the cars at Mechanicville, a lady and two gentlemen 
had taken their seats together in an eight-wheel passenger car, 
in which two seats can oe changed so that four persons may sit to- 
gether facing each other. While one of the gentlemen of this party 
was out, the plaintiff came in and took his seat directly fronting the 
lady, in one of the seats thus pre^occupied. He was told that it was 
engaged or reserved ; and when the husband of the lady came in 
the plaintiff was told to leave the seat and take some other part of the 
car. This he refused to do and an angry altercation followed, which 
resulted in an appeal to the defendant, superintendent of the road 
aforesaid. The latter came in, approached the plaintiff and request- 
ed him to leave the seat. One witness testified that the defendant 
took the plaintiff by the collar, and jerked two or three times soaie- 
what violently, although this was contradicted by the two or three 
of defendant's witnesses, who testified that the superintendent gently 
laid his hand upon the plaintiff's shoulder, and very civilly requested 
him to take another seat. ^ The plaintiff finally left the seat aj^d took 
another. It was proved that the plaintiff in endeavoring to spit oat 
of the window, was very offensive to the lady, his tobacco spittle be- 
ing blown back upon her dress and almost in her face. 

WiLLARD, J., in charging the jury, after stating the facts'of the 
case, observed : — 

That the Rensselaer and Saratoga Rail Road Company, of which 
the defendant was superintendent, were common earners of pas- 
sengers, and as such were bound to carry all such passengers as 
offered themselves and were ready to pay their transportation. That 
thfp duties of the company, as well as the rights of the passengers, 
were subject to certain qualifications, for the mutual benefit of both. 
The passengers are bound to submit to such reasonable regulations 
as may be adopted for the comfort and convenience of the other pas- 
sengers. That the company are not bound to receive into their cars 
a passenger who is offensive in his person, or rude, boisterpus and 
uncivil in his conversation or deportment. That if a passenger, after 
being received, conducts himself with rudeness towards others, or 
exhibits gross and vulgar habits, offensive to good manners, and per- 
sists in so doing after being requested to desist, the superintendent or 
other officer having charge of the train, has a right to remove him 
from the cars if he refuses to leave after being requested. That in 
doing so, he must do him no unnecessary injury nor subject him to 
unnecessary hazard. 

That in case the ticket to a passenger did not designate the par- 
ticular seat which the passenger was to occupy, he had a right, on 
entering the car, to take any vacant seat, and to hold it through the 
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route, subject neveriheless to such reasonable changes as the conduc- 
tor of the train might have occasion to direct. That a passenger 
who bad selected his seat, did not forfeit it by stepping out of the 
cars, provided he left it in charge of a friend, or left some article in- 
dicating his intention to return, and that he had not abandoned it. 
That the conductor of the train had a right, after his passengers were 
seated, to require, for a sufficient and reasonable cause, a passenger 
to leave one seat and take another, but he had no right to do so ca- 
pricomly. That his right, in that respect, was in some manner anala- 
sous to that of an inn-keeper with respect to changing his boarders 
trom one room to another. What would be a sufficient reason for re- 
quiring a passenger to leave one seat and take another, was a ques- 
tion for the jury. If, in tbp bustle of taking seats in a car, parties 
travelling together get separated, it was the right of the conductor so 
to re-seat them as to accommodate all, and no reasonable passenger 
had a. right to object to such rule. If the plaintiff, whether accident- 
ally or otherwise, bad obtruded himself into a seat appropriated to 
another party by prior occupancy, if his conduct was onensive to- 
wards a lady sitting on another seat, but necessarily facing him, and 
especially if by bis careless use of tobacco, the spittle fell upon her 
dress, the judge submitted it to the jury whether it was not a suffi- 
oieot reason fcHT (be superintendent to assign to such passenger a dif* 
ferent seat, especially when requested so to do by the lady's hus- 
band. That no unnecdasKry force W3S pretended in this case, as the 
plaintiff left the seat and took another without being compelled to 
do so by force. A mere technical assault and battery only were 
made out. 

Charles S. Lest^f (or -plmniiS. 

Wk S. Beacht for deffendafat. 

The jury found for the defendant. 
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Before Mr. Jiutioe EDMONDS, and the County Judges. 

The People v. Edward L. Hinb. 

SEDUCTION — WHAT EVIDENCE NBCBSSART TT^DER THE ACT OF 22nD 
MARCH, 1848, TO WARRANT CONVICTION. 

To warrant a oonTiction for fednetion under the act of 32d March, 1848, there moit be evi- 
dence to support the teatimony of the female of a promiae of maniage, as well as^ tha 
seduction. 

The defendant was indicted for seduction under a statute passed 
March 32d, 1848, which enacts that any man who shall under pro^ 
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mise of marriage seduce and have illicit connexion with any unmar- 
ried female of previous chaste character, shall be guilty of a misde- 
meanor, &c., provided that no conviction shall be bad on the testi- 
mony of the female seduced, unsupported by other evidence. 

The testimony on which this prosecution rested, was that of the 
female unsupported, except by other evidence that they kept com- 
pany together, but there was no evidence to support her testimony 
either as to the proipise of marriage or the seduction. 

fFefltbrook and J. Van Buren^ {District Attorney t) for the people. 

Jf. Hogehoom and CooJce^ for the defendant. 

The Court ruled that the corroboration which the statute re- 
quired was to be in reference to the necessary ingredients to consti- 
tute the crime ; namely, to the promise of marriage and the seduc- 
tion ; that such corroboration as to matters not necessary to be 
proved to produce a conviction, would not warrant a conviction, and 
that the testimony of the female being unsupported in this case as to 
the promise of marriage or the illicit connexion, the defendant was 
entitled to an acquittal. Verdict for defendant. 
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Bdfive Chief JntUoA OAKLKY ud the rept itf lh» Juticw 
Bbnjamin Meakinos v. Charles T. Cromwell, Frederick 

LiTZEN, AND LqVI 3aL«?. 

IMPLIED POWER IN EXECUTRIX TO l^«^4r*^9l(60UT;QN Q? PP^WV^* 

Whent ver a pow^r ie given in h will tq ezocqt^n to mil landa witkoat ezpresdy oftmiiig 
a donee of the power, and the proceeds of the sale are directed to go to pay debts or lega- 
cies, or to be distribated, the power vests, by implication in, and may be executed by the ex- 
ecutors, unless a contrary intent can be collected from the will. 

The ezeculi«$ of a povw by oqe oxecntoria vaUd wbefo it appear that a co-exeput^r baa not 
qualified. 

Two questions were presented in this case. 1st. Whether under 
the will, (a copy of which appears page liS*) there is an implied 
power in the executive to sell real estate. 2d. Whether such power 
was well executed by the executive. 

Charles T. Cromwell^ in person. 

G.^L. Isham^ for Litzen & Baley. 

KnQ^ ^ Mason, for the defendant. 

By the Court. — Oaklet, C. J. — This is an action of ejectment 
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brought by Meakiog^ against GiooiweU and hia teQaots, to recover 
pQsses8iQ^ of the hou3e and lot $Lt ^e corner of Amity and Greene 
slreets» in this city. 

Both parties claim title under Benjamin Hide, who was seized in 
fee of the premises in 1833 ; and being so seized made a will in due 
form of law to pass real estate, and by that will, after giving to his 
wife the rents of the premises in dispute, during her life, devised as 
follows : After her death (of his wife,) the house and lot at the corner of 
Amity an4 Greene streets, to be sold, and the net proceeds equally 
divided between Benj'oHide Old, Joshua Hide Old, and their sister, 
Caroline Old, share and share alike^ These were the nephews and 
piece of the testator. The will then proceeds to ajppoint Jane Park 9 
Meakings, Benjamin H. Meakings, Joshqa Hide Old, and Benjamic^ 
Hide Old, his executors and executrix- At the time of making the 
will, these nephews and his niece were aliens — the nephews residing 
in this country with the testatpr ; and Caroline residing in England,, 
where she has always lived and now resides. After making the 
wiU and' prior to the death of the ^estator, Benjamin Hide Old, one of 
the nephewf , died. The testator died in 1835, leaving his will un- 
revoked — ^tbe nephew and niece being still aliens. 

Letters test^meqtary were granted on the will to Ja,ne Park^ 
Meakings alone, (the other executors qot having qualified,) and in 
July, 1847, a'deed was executed by her, as executrix, to Richard 
^leed. Reed, in October, 1847» 9Qnveyed by warranty to tlromwell, 
under which he cUiips title. 

The plaintiff, Meakingsi, claim title by vir^p of a quit claim dq^d 
frpm, Joi^bua Hide Old to him. 

On the argument severa,l qo^iions were raised on the plaintiflf '3 
title, sope of which are wot withQVil difficulty. 

The view that we hg^ve taken of tne case, ^eAders it unnecessary to 
consider tl^ose questions. If th^ grQ^qdg op which we are abovit tq 
dispose of the c^se sfiall prove to be untenable, those questions wiU 
^till be ppen Xo, the defendant. 

The dQe4 Qf Jane P^rk? Mes^HJHg^ wa^ executed u^der the ide^ 
that 9. ppwer tp s^ll the premises in ques,tioft is to he implied ip tl^q 

^ecuti^V?:? 

*yhis presents the qqestioo : 

l^t. W bether there is such implied powea: under thq will ? J^j^ 
^^^ 'Whether it wap well execut;ea ? 

We have looked at all the cases cited by counsel on the argumeint, 
^nd we have come to the conclusion, that there is a power impliet| in 
the executors to sell, and that its execution by the executrix* wh9 
alone has qualified, i^ valid. 

The authorities are collected in Sugden on Powers, ed. 184;7, p^gq 
163. Without going minutely into these cases, we think therp i;^ 
clearly to be derived from them this principle : that wberievei: ^ 
power is given in a will to sell lands, without expressly naming a 
donee pf the power, and the proceeds pf the sale are to §0 to pay 
debts pr legftmes^ pr to be distnbqtedt then the ppwer ve^ts m the ex- 
cutors, unless a contrary intent appears. 
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The cases in 2 Leant 220, and 2 DalL 223, are very like the pre- 
sent ; and, although they are not very fully reported, tne court seems 
to have considered the principle as very clear. In the case in 
Leonard, the proceeds of land ordered to be distributed, are con- 
sidered in the nature of legacies; and the payment of legacies being 
among the appropriate duties of an executor, the power to sell lands, 
for such purposes, has always been held to vest in him by the im- 
plied intent of the testator. 

This rule, as I have above stated, is clearly laid down by the 
Court of Errors, in Bogert v, Hertelly 4 Hill, 600, where Justice Nel- 
son says: "It is settled law since the ' yearbooks,' that a power 
given in a will to sell lands for the purpose of paying debts and le- 
gacies, or for making division of the proceeds without naming the 
aonee, will vest in the executors hj implication." 

In this will such an implication is, in our judgment, much strength- 
ened by the circumstance that the two nephews, who were the ob- 
jects of the testator's bounty, and who resided in this country, are 
named as executors. They were beneficially interested in the exe- 
cution of the power : and it is strong ground for inferring the intent of 
the testator, that they should execute the power of selling who were 
to receive a portion of tha proceeds, and who therefore would have 
every inducement to see that the power should be faithfully executed; 

There seems, indeed, to have been little else for the executors to 
do under this will, but to carry out the testator's intention in regard 
to his nephews and niece^ who, as aliens, being incapable of taking 
and holding the landis under a devisee, were intended to have Virtu- 
ally the same thing under a bequest of the proceeds in the nature of 
legacies which they might take. The proceeds of the land here 
came in the place of legacies, and were clearly intended as such. 

The object in all these cases is to arrive at the intention of the 
testator ; and, if the intention can be fairly ascertained (roux the whole 
will, it must be carried out. Now, looking at this will, and seeing 
that the purpose of the testator was to convert the house and lot in 
question into money, for distribution among those for whom he wish- 
ed to provide, and who could not avail themselves of the provision 
in any other form ; and, that for the general purpose of executing 
his will, he named (among others) as nis executors the distributees 
of the fund to be created by the sale of the land ; we cannot doubt • 
but that it was his intent that his executors should have the powor to 
carry his will, in this respect, into effect. 

It was contended on the argument, by the plaintiff's counsel, that 
this case falls within that section of the R. Statutes, 1 vol. 734, ^ 100, 
which provides, that when the testator omits to designate who shall 
execute a. power in a will, its execution shall devolve upon the court 
of chancery. It was an ordinary exercise of lire jurisdiction of that 
court to appoint a trustee to execute a trust or power to prevent a 
failure of it, in cases where no trustee was named or designated^ We 
think the intent of the statute was nothing more than to regulate 
and fix by law what had been merely the practice of the court. 
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The court of chancery always upheld the doctrine of implied 
powers in executors to sell laiu], when such implication could be 
made according to the injent of the testator. We think an implied 
designation is sufficient, and that it was not intended by the statute 
to abolish the whole doctrine of implied powers in a will. Indeed, 
trusts by implication of law in wills are expressly preserved by 2 
iL-S. 185, §71. 

The execution of the powers by one of the several executors, the 
others not having qualified, is valid. Ogden v. Smithy 2 Paige, 
106 ; Rooseboom v. Afosher^ 2 Denio, 61. 

The consideration expressed in the deed of the executrix, isone dollar. 
It was contended, that thi^ execution of the power was void, as be- 
ing fraudulent upon its face. The nominal consideration of one 
dollar is enough to sustain the deed, so as to pass the legal estate. 
The question whether it was a fraudulent execution in fact, cannot 
we think, be raised in the action of ejectment to try the legal title ; 
and especially in this case, as no point of that kind was made at the 
trial. 

The Court, as the case comes before it, cannot undertake to de- 
termine whether there was any actual fraudulent intent on the part 
of the executrix in executing the power of sale ; and we cannot say 
that a deed, with a nominal consideration executed under such a 
power of sfile, is in judgraeptof law fraudulent and void. An ade- 
quate consideration in fact may be shown to have been actually paid ; 
aq4' w^ probably ought to infer such to be the case, particularly as 
against thei present defendant, who, for aught that appear, was a 
bonajide purchaser, and for a full consideration. 

Judgipent must be entered for defendant. 

Judge Sandford, having been consulted on this will before he came 
to the bf ncfa, took no part in the decision in this case. 

The preceding opinion shows the grounds on which judgment in 
this case was given for the defendants. 

Copt Wi^l rbfbrrbd to in the Paegbding Case. 
This is the last Will and Testament of tne, Benjamin Hide, of the 
city of New-York, and flftate aforissaid, made and published this 
twelfth of February, in the year of our Lord, one thousand eight 
haudred and thirty-three. Fir^t. I give and devise unto Mary So- 
phia Thompson, daughtbr of the late Rev. William Thompson, de- 
ceased, my house and lot of grdund. No. 213 Greene-street, to her 
forever. Second. I give and devise unto my beloved wife, Mary 
Hide, the rents of my four houses during her natural life ; also my 
boQsehold furniture, plat^». &c. After h^r death the housq and lot. the 
corner of Amity and Gr^pe-^treetsto be sold, and the net proceeds 
to be equidly divided between Bepjamin Hide Old, Joshua Hide 
Old, and their sister, QaroUqe Old ». (share and shate alike.) I also 
have given unto, my beloyed wifip> JMary Hide* a deed for my two 
jbou^es a^d lotjSr liumb^r 1^3 ^nd nombier .90 Amity-street, to do as 
she may think proper wiU>« i^ndi at her sole jdi^poaaL. I do hereby 
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appoint Benjamin Hide Old, Joshua Hide Old, Benjamin Hide 
Meakings, my executors, and Jane Parks Meakings, my executrix bf 
my last Will and Testament. 

In witness whereof, I, the said Benjamin Hide, have hereunto set 
my hand and seal, &c. 



SELECTIONS FROM KECENT ENGLISH DECISIONS. 

3n ti)e Common |)lta0. 

B«fore ft Tall Benelr. 

Lewis v. Campbell. — 21 Novembert 1849. 

MONEY PAID TO DEFENDANT'S USE — ACTION AT LAW. 

Where the p1atntift*8 agents had npon presentation of a cheok for jCl 19 IGs. 6d., the amomil 
of a debt doe by him to A., refused to pay and retained the sum on account of a debt due 
from A. to B., for whom they were also agents, and B. agreed to indemnify the plainlUT 
against A.'s claim, and A. had brought an action against the plaintiff which B. defended by 
plainti6fB oouoeut, but to satisfy the judgment in which the plaiutiff paid JC161 13s. 6d. : Held» 
that plaintiff was entitled to recorer the latter amount from B. as money paid to B.'s use. 

The plamtiff being indebted in the sum of ^112 168. 6d. to one 
Duke, directed him to obtain payment thereof from his agents, 
McDonald and McQueen, who, however, refused to pay the same 
and retained the amount in part payment of a debt of ^350, doe 
from Duke to Mrs. Campbell, the present defendant, and. on her be- 
half undertook to indemnify the plaintiff in respect of such payment. 
The defendant accordingly defended an action brought by Duke 
against the plaintiff in the plaintiff's name, and by his consent, but 
the defence proving unsuccessful, Ihe plaintiff Lewis paid Duke the 
sum of ^160 IBs. 6d., for which judgment was obtained, and then 
brought the present action for money paid, money had and received, 
and on an account stated. On the trial before WUde^ i., C. J., at the 
London sittings, after February Term, 1848, a verdict was taken 
for the plaintiff for ^160 Ids. 6d. with leave reserved to -move to enter 
a nonsuit or to reduce to j£112 16s. 6d. A rule nin having accord- 
ingly been obtained. 

Talfourd, Q. S., and M. Smidif showed cause against the mle^ 
which was supported by ByleSf S. L., and C. Pollock, citing Spencer 
v. Parry, 3 A. & E. 331 ; 4 M. & N., 770; ExaU v. Partridge, s 
T. R., 308. Cur. ad. tmU. 

The Court said, the defendant was bound by her contract to in- 
demnify the plaintiff against any claim made by Duke, and by de- 
fending the action brought against the plaintiff by him had impliedly 
authorized the plaintiff to satisfy the judgment obtained therein, and 
the plaintiff could there&re recover the amount as money psdd to the 
defendant's use; Hoioes v. Martin^ 1 Esp., 162; Britiain v. Ueyif 
14 M* & W., 762. The rale must therefore be discharged. 
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DISOBEDIENCE TO A SUBPCENA 

A POINT of some interest lately arose (in the English courts) as to 
the liability of a person, when subpoenaed as a witness, for non-at- 
tendance. (Cowling V. CoxBy reported in 18 Law Journal, 100.) 

It was an action on the case, alleging damage in the way of fruit- 
lessly incurred costs, sustained in consequence of defendant's failure 
to attend, the declaration containing an averment that plaintiff had a 
good cause of action, and that the defendant's evidence was mate- 
rial to the trial of the issues joined. Several allegations in the de- 
claration were traversed, and amongst others, that the plaintiff had 
a good cause of action in the original suit. At the trial, all the issues 
joined were found for the plaintiff, except the one just referred to, 
which was found for the defendant. Afterwards a rule was obtained 
for a repleader, or for judgment non obstanto veredicto^ as to that issue, 
on the ground that, whether or not plaintiff had a good cause of ac- 
tion in the original suit, the present action was sustainable. The 
court, after time taken to consider, decided the issue as to the exist- 
ence of a good cause of action was immaterial as regarded the plain- 
tiff's right to recover. It is said before the statute of Anne, ena- 
bling the defendant to plead several matters, or since that statute, 
one issue only being joined, a plaintiff who had no cause of action 
could not ordinarily sustain any damage from the absence of a wit- 
ness, which explained why an allegation of a good cause of action 
bad sometimes been held essential. For unless damage had been 
sustained, it was clear no action could be maintained. But since 
the statute of Anne, where there are several issues, it might well be 
that a plaintiff had no cause of action, and yet might have sustained 
damage in respect of costs of some of the issues on which, although 
failing in his suit generally, he might have succeeded by the testi- 
mony of the witness, had the witness attended in obedience to bis 
subpoena, and therefore, in the present case, it being found that de- 
fendant was a material witness on the issues, some damage, namely, 
that in respect of the cost of the issues was shown, and that gave a 
sufficient foundation to the action. 

It was urged in argument, that inasmuch as plaintiff had no origi- 
nal cause of action, he was guilty of a wrong in bringing it, and 
could not now recover for a loss sustained in seeking to enforce a 
wrong claim, for which, according to the old law, be was liable to be 

YOL. Till. 19 
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amerced. But this objection is answered by the observation, that the 
law recognised a plaintiflTs right ttt costs upon any issues upon 
which he might succeed, and therefore he had the right to the evi- 
dence of a material witness summoned to give his evidence. 

It being decided defendant was not liable to judgment, another 
qoefstion of a practical nature then arose, namely, taking thi« plea to 
be bad, what judgment ought to be given ? It was decided, although 
the immaterial plea was not by way of confession and avoidance, 
and so did not involve an admission of a cause of action, the other 
material traversers, all of which were found for the plaintiff^enabled 
the court to give judgment without requiring the parties to replead in 
order to show on which side the right was. Therefore, according 
td tlie cases of Goodburn r. Batman, 9 Bing. 539, and Nelegan v. 
Mitchell, 7 M. & W., 612, even had there been no special plea in 
confession and avoidance, (which, however, there was in this case, 
and found for the plaintiff,) the rule was laid down, no repleader 
oQght to be awarded, and judgment non obiUanto veredicto was given. — 



BnitA ZtattB (fftrniit (ffonrt. 

[^Southern District of New^Yorh.'] 

In Equity. 

I 

Before the Honorable SAMUEL NELSON, one of the Assistant Justiceo of the Supreme 
Court, and the Hon. SAMUEL R. BETTS, District Judge. 

Stiph&n B. Parkhuest v. Israel ELinsman, Calvin C. Gobdard 
AND Jambs W. Hai^e. 

The i^rant to the complainant was a patentable matter, and the patent was Talid. 

The discovery of Sargent, at Lowell, was never perfected, and put to particular use, and did 

not interfere with the right of the complainant under his patent. 
The machines made and sold by the defendants are the principle of the complainant's iaveft- 

tion. 
The agreement between Kinsman and Parkhurst, of February 9th, 1846, was legal and 

valid. It adjusted a joint interest of a partnership character, and was not a restraint of 

trade in the common law acceptation. 
Kinsman having enjoyed the advantages of the agreement, is bound to fulfil it on his part. 
Goddard and Kinsman are one in relation to the interests of the complainant, and are bound 

to account to him conformably to his rights. 
The assignment by the complainant to Hayler worked a dissolution of the partnership. 
The receiver is to take the accounts to that period. 

The bill sets forth that Parkhurst was the first and original inven- 
tor of a new and useful improvement in the macbine for picking, gin- 
ning and carding wool, hemp and cotton, and that he obtained a pa- 
tent therefor on tbe 1st May, 1845, setting forth the patent at large. 

That on the 22d May, 1845, he assigned to Kinsman, the defend- 
ant, one undivided third part of the patent, in consideration for which, 
Kinsman agreed to pay S2,000 in cash, his note for $1,000, at ninety 
days, and to loan to the concern not exceeding S1,000, to purchase 
machinery, stock, &c., which was to be repaid out of the first profits 
realized from the sales of the machines ; and further, the said KJqy- 
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-man agreed to give bis persoaal attention to the manufacturing of ma- 
icbines under the paLsoti the expenses of making the machines lo be 
first paid out of the proceeds of sales, and the balance over and 
above what may be necessary to carry on the business, to be paid 
ov«r from time to time to tbe parties ; one third to Kinsmaa* and 
two thirds to Parkhurst. 

That on tbe 9th February, 18i6, a second agreement was entered 
kilo, whereby Kinsman agreed to discontinue the manufacturing of 
aiachioes as soon as be bad made and sold a sufficient number, so 
that tbe profits, with what monies bad been already received, would 
amount to a sum equal to his advances, and that, thereafter* Park^ 
burst should possess the sole right to manufacture and sell the said 
machines ; that neither party should sell for less than $100 profit on 
£3ch machine manufactured- 

The said Parkhurjst agrees that he will go on and manufacture 
tbe machines as soon as Kinsman discontinues, and will not sell for 
a less profit than $100 on each machine, and will pay over to Kin^ 
man one third the profits ; the like restrictions to apply to any ma- 
chines made by Parkburst before the said Kinsman discontinues the 
manufacture. The coutract was under seal. 

The bill further states that Kinsman bad made and sold a large 
number of machines under the contract of 22d May, 1845, and had 
realized large profits on tbe same, prior to the 9th February, 1846 ; 
And that subsequent to the agreement of that date, he had made and 
sold large numbers for at least $100 profit on each, amounting in all 
to the sum of $11,650; that the said Kinsman had applied tbe whole 
of the profits to bis own use, and had refused to account therefor. 

That the amount advanced by the said Kinsman, referred to in the 
last agneement remaining due, did not at the time exceed the sum of 
$3,00U ; that aaid Parkburst bad been at all times ready to fulfil his 
part of the agreement. 

That a large sum of money had become due from the said Kins- 
man to the said Parkburst for machines manufactured and sold» 
whiob be refuses to account for or pay over ; that he has made aud 
sold great numbers of the machines, and at large profits. That he 
bad realised more monies than sufficient to repay all bis advanpea > 
and was continuing to manufacture and sell the same in violation of 
his agreement, and of the letters patent. 

That he had been repeatedly applied to for an account, and which 
application he refused. 

A supplemental bill was filed, which sets forth that the said Kins* 
man, after the time of filing the original bill, 9th February, 1847, and 
before the granting of an injunction, 3d July, 1849, bad manufaoi' 
tured and sold large numberB of machines, and had realised large 
sums of 0ioney thereupon, and that large sums of money were still 
due from purchasers ; and that all the said monies bad been withi* 
held from the said Parkburst, and an account refused, and that KinST 
man had assigned all his interest in the concern to C. C. Goddard, ki9 
dbrk^ who claimed by virtue thereof said Kinsman's interest 

That said assignment was with notice, and fraudulent. 
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That said Goddard was manufacturing and selling machines in 
collusion with Kinsman, and that be was insolvent. Prays for an 
. account, &c. 

The answer of Kinsman admits the letters patent to Parkhurst* 
but insists they are void. Avers that a machine constructed ac- 
cording to the specification and drawings was useless in consequence 
of a defect in the form of the teeth having sloats large at the bottom ; 
gullet teeth instead of the form V ; and that he, Kinsman, is manu- 
facturing machines different from the patent, and in the form above 
mentioned ; that the machines of Parkhurst failed to gin cotton, 
and only wool. 

That Parkhurst was not the first and original inventor, but that 
Charles G. Sargent of Lowell, Massachusetts, was ; and that his 
machine was invented on or about the 1st January, 1843 ; that Park- 
hurst obtained his patent surreptitiously, while Sargent was engaged 
in perfecting his machine with due diligence, and after he hsul ob- 
tained a knowledge of the improvement of Sargent. 

Admits the agreement of 22d May, 1845, and of 9th February, 

1846, but insists the latter is void, being in restraint of trade, and . 
against public policy. 

That on 22d May, 1845, be assigned one half of his one third of 
the patent to James W. Hale, and that from 22d May, 1845, to the 
9th February, 1846, he was engaged in manufacturing machines, 
and selling the same jointly with Parkhurst and said Hale, and that 
schedule '^ C'* contains an account of the money expended by him 
in the business prior to the 9th February, 1846 ; schedule " D" an 
account of the machines made prior to that time ; that there was no 
profit in the business, and that the amount paid over receipts was 
$7,571 76 ; that the sum due to him under the agreement of Febru- 
ary, 1846, was $7,571 61 ; that Parkhurst had failed to make a good 
machine down to the latter part of the year 1847 ; that the machine 
as patented would not gin cotton, and that Kinsman had spent much 
time and money to make it useful for the purpose ; that the said Kins- 
man made the proper form of teeth for cleaning wool, and that this 
form is vital to the successful operation of the machine ; that the plan 
of Kinsman requires 62,208 teeth on a cylinder, and of Sargent only 
31,104 upon one of same size ; that the value of the machine is in 
the number, but more especially in the form of the teeth. 

Denies that Parkhurst has been ready to account and pay one 
third of the profits of the machines built by them, or to fulfil, in 
other respects, the agreements ; avers that Parkhurst has assigned 
bis interest to Naylor & Co. ; denies that any thing is due fb Park- 
burst for profits for manufacturing the machines, or that he. Kins- 
man, has made any machines since the profits were sufficient to re- 
pay his disbursements ; admits if all the monies had been received 
due for machines, be would have been repaid ; avers that the ma- 
chines made by him since the 9th February, 1846, were made under 
the invention of Sargent, and that he is not bound to account to 
Parkhurst. That he manufactured machines down to 29th June, 

1847, but none since* 
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That on the 29tb Jaoe, 1849« he, Kinsman, assigned all his inte- 
rest in the establishment to C. C. Goddard, for the consideration of 
$15,401 99, but did not include bis interest in the patent of Park- 
burst; that at this time he had taken steps to get the patent for Sar- 
gent's invention. 

The answer of James W. Hale admits the patent, and that Park- 
burst was the first and original inventor of the burring machine, the 
assignment of one third of the patent to Kinsman, and the one half 
of this by Kinsman to him; that be paid to Kinsman for the one 
sixth, $3,500 ; and that all the profits he bad received was $100. 
States that he has repeatedly applied to Kinsman for an account of 
the profits of the manufacture and sale of the machines, which ap- 
plications were refused. 

Claims and submits that one sixth of the profits on adjustment 
sbould be paid over to him. 

It is not material to set forth the answer of C. C. Goddard at- 
large, as it was admitted on the argument that his position or rela- 
tion to the complainant, and the case could not be distinguished from 
that of Kinsman, the other defendant. 

He admits that he was engaged in manufacturing the machines, 
and selling the same, down to the filing of the supplemental bill and 
injunction thereon, 11th March, 1848. 

The reading of the proofs, and the arguments of counsel, occupied 
the court the 4th, 5th, 7th, 8tb, 9th, 10th, 11th and I2lh of May. 

George Gifford and Seth P. StapleSf for the complainant 

Gerard^ and Jordan^ (Attorney General,) for the defendants. 

The complainant's counsel cited — 2 Adol. & Ell., 278 ; Webster 
Pet. Cases, 290-295, and notes; 2 Paige, 146; 13 Wend., 385; 
3 Hill, 217 ; Webster's Diet., voce forettaUing^ regrating, 3 Bar. Ab. 
261, A. B.; Webster's- suppl. part in actions 131, Nos. 78, 85, 113 ; 
2 Johns. Ch. R., 87 ; 7 Ves. 539 ; 2 Ball & B., 385 ; 2 Daniel's Pr., 
1426 ; 2 Story Eq., ^ 716, 717 a. 

The defendant's counsel cited 1 Story Eq., § 522; 15 Johns. R., 
179; 5 How., 1; 2 Vern., 297 ; 2 Johns. Ch. R., 62; Chitty on 
Cont., 664, (ed. 1842,) 665, 667 ; 7 Bing. R., 735 ; 6 Mees. & Wells. 
548 ; 21 Wend., 166 ; 1 East R., 143, 167 ; Godson on Pet., 23-31 ; 
2 Johns. Cases, 29 ; 6 Johns. R., 194 ; 8 Johns. R., 444 ; 13 Johns. 
R., 112; 2 Stewart Ala. R., 175; 2 Kent, 537; 21 Wend., 166; 
2 Story Eq., § 769 ; 4 Paige, 305 ; 2 Harr. & Gill. 100 ; 1 Cowcn, 
733 ; 2 fitory Eq., § 722 a, § 736 ; 2 Sch. & Lefr., 552 ; 7 Ves., 219 ; 
14 Ves., 519 ; 1 Jacob, 422. 

3 D. & E. 438 ; 3 Hill, 215 ; 8 Wend., 483 ; 2 Paige, 146 ; 
13 Wend., 385 ; 2 Mass. R., 46 ; 2 Rev. S., 406, § 77 ; 11 Wend., 
106 ; 13 Wend., 627 ; 14 Wend. 195. 

1 Mason R., 302. 

4 Burr. R., 2397; 2 H. Blac., 467 ; Phil, on Pet., 90 ; Hinden, 
87 ; C. M. & R., 864. 
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The other poiots related to, j^ud were urgued ujp(m» tbo fftcUof the 
case. 

NsiusoNf J«*^The pixx)f8 in tbi^ caae are exceedingly vobin^iqoaas 
embracing the testimony of some fifty witnesses, maiiy of wbom 
were examined at great length upon ttiue several qveatipniS presenM, 
or supposed to be presented^ in the pleadings, and Ujpon the final deci- 
sion of which, the valuable interests involved in the subject matter 
in dispute must depend- 

We have examined them with all the care and attention which 
the complicated nature of the evidence necessarily required, and the 
importance of the rights concerned demand, and shall pnxreed ml 
once to state briefly the conclusions upon the facts, and the law, so 
far as they may be material tp a final disposition of the case. 

We are satisfied that the proofs establidb beyond all reasooabie 
, doubt that Parkburst, the complaining in the bill, was the first and 
original inventor of the improvemeat in the burring machine, for 
which letters patent were granted to him the 1st May, 1S45, and 
that the improvement of Sargent mainly relied on as anterior in time, 
wasr neither so far perfected by experiment, or by a reduction to prac- 
tical operation as to entitle it in judgment of law to the charade or 
attribute of an invention ; and also that the inpperfect and unsati^ 
factory nature of the experiments made by him, and bis subsequent 
conduct in throwing aside the temporary fnodjsl, and wholly ne- 
glecting for years to follow up the experiments so as to produce a 
perfect machine, affi^rd strong, and we tfainiL decisive evidence of 
abandonment of the subject as a failure. 

It is not enough to defeat a* patent already issued, that aooiber 
had conceived the possibility of effecting what the patentee has al- 
ready accoipplished. To constitute a prior invention, the pany al- 
leged to have discovered it must have prooeeded so far as lo have re- 
duced his idea to practice, and embodied it iato sonie distinct ibrm^««- 
it must have been carried into practical operation— for he is entitled 
to a patent, who, being an original inyentor, has first perfected and 
adapted the invention to practical use. 

Crude and imperfect experiments of equivocal results, and then 
given up for years, cannot be permitted to prevail against an origin 
nal inventor who has perfected his improveoient by practical opera** 
tion, and obtained his patent. (Webs. P. C, 688, 700, 713, 184i 
525, 536, and 50S; Hindmarsh, 448, 440; 1 Mason, 302 ; 1 Story 
R., 130 ; Curtis on Pts., § 140-49,) 

II. But if otherwise, and the complainant was not the first and 
original inventor, we are of opinion that the defendant is estopped 
from denying the fact, by the force of the qgreenient entered into 
with him 9th February, 1846, whereby he modified and couQrmed 
the previous one of 22d May, 1845.. By that agreement be acx^uired 
an undivided third part of the interest in the patent, and stipulated 
to become jointly interested with the complainant in the business of 
manufacturing and vending the improved machines, and to furnish a 
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ceftaiA amoutit of capital for that pufjDose, the profits to be divided 
equally according to Iheir respective interesrts. 

After carrying on the business trnder this agreement for some nine 
months, it -was modified by that of the 9th February, by which the 
defendant agreed to discontinue the manufacturing of the machines 
upon the terms and conditions therein stipulated, &nd to leave to the 
complainant the sole right to conduct the business of the? partner- 
ship in future, he agreeing to pay over to the said defendant otic third 
of the profits. 

This agreement was entered into with a full knowledge on the 
part of the defendant of the claim of Sargent as the original inventor 
of the burring machine, and after an opportunity to inquire into and 
ascertain facts and circumstanced in respect to the merits of such 
claim. 

We are further of opinion, that the objections taken to the agree- 
ment of the 9th February, 1846, that it was void, on the ground df 
being in restraint of trade, and against the principles of public policy, 
are not well foanded. 

The parties were jointly interested in the patent right in the pro- 
portion of one third and two thirds thereof, and had by the agree- 
ment of 226 May become bound to carry on the business of manu- 
facturing the patented article for the benefit of the joint concern, the 
defendant stipulating to devote his personal attention thereto. 

This was mbdified by the arrangement of the 9ih February follow- 
ing, whereby the establishment was put under the sole charge and 
direction of the complainant, subject to certain restrictions as to 
price, &c., the profits to be paid over according to their respective 
interests. 

This arrangement contained no stipulations in restraint of trade, 
in the sense of the rule upon which the objection is founded ; it sim- 
ply prescribed the mode of conducting the affairs bf the partnership ; 
it was no more nor less than an ordinary partnership business ar-^ 
rangement, deemed best for the interest of all concerned, whether 
the affairs of the company should be conducted by the advice and 
personal services of both the partners, or by one or the other of 
them, depended upon their own views as to which arrangement 
would be the most beneficial to their common interests ; it was a 
question that they had a right to determine for themselves, and 
whichever way decided, in no manner operated in restraint of trade 
in general, or as it respected either of the parties. 

A joint interest in the patent does not make the parties partners, 
and some agreement, therefore, became necessary to enat)le them to 
work the invention at their expense, and for their joint benefit. — 
Hindmarsh, 67 and 236. They then became partners in the busi- 
ness of manufacturing and vending the patented article, subject to 
the rules of law governing parties standing in that relation to each 
other, except as modified and limited by the articles of partnership. 

While the partnership continued, it was an obvious dictate of wis- 
dom to make it a condition that one of the partners should not be 
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permitted to engage in the same branch of business to the prejudice 
of the interest of the common concern ; such restraints are neither 
illegal nor unusual in articles of partnership. 

We are also of opinion that the change in the form of the sloats or 
teeth cut on the rings or plates which composed the burring cylinder, 
and which it is clainaed were made by the defendants or others sub- 
sequent to the patent, and in the course of the manufacturing of the 
article, was not a substantial change in the construction from those 
as described in the patent. 

The improvement consisted of hooked teeth cut upon the rings or 
plates, and these so arranged upon the cylinder that the wool or cot- 
ton, when taken up by the teeth, would be drawn into the sloats or 
interstices between the teeth, leaving the burrs and other foreign sub- 
stances on the surface to be knocked off by the beaters. 

The form of the teeth that would produce this result, embodied 
to this extent, the principle of the improvement. Practice and ex- 
perience in the working of the macliine doubtless led to modifica- 
tions of the form highly beneficial both as it respected the quantity 
and quality of the article cleaned. 

This is the natural and usual result in the operation of machinery 
newly invented and constructed. It requires time and experience to 
bring it to complete perfection. 

But the right of the invention does not depend upon the question 
whether the machines are more or less perfect, or whether slight 
modifications in the arrangement of the machinery, or the finish of 
the parts composing it, may or may not better accomplish the end 
sought to be attained, but whether or not the machinerjr constructed 
as described in the patent will, or will not accomplish it practically 
and usefully in the way pointed out. If it will, the inventor is en- 
titled to the protection which the government has granted him ; and 
any one using the principle thus embodied is guilty of an infringe- 
ment, however he may have perfected the machinery by superior 
skill in the mechanical arrangement and construction of the parts. 

It is but the skill of the mechanic, not the genius of the inventor. 

The proof is full to show that several of the machines constructed 
in strict conformity to the description in the patent immediately after 
it was granted, operated well, and are still in use by the purchasers. 

The shape of the teeth, and of the space between them, best 
adapted to use in cleaning wool or cotton, is a matter of nice calcu- 
lation, depending upon various considerations : such as the cha- 
racter and condition of the article; whether coarse or fine; very 
dirty ; and also the nature of the foreign substances, and necessa- 
rily depending somewhat upon practice and experience in the busi- 
ness. 

If the space is too large at the point of the teeth, the dirt will be 
drawn into them with the wool or cotton ; if too small at the point, 
and wide at the bottom, the space will clog, and embarrass the ope- 
ration. For this reason there might well be different opinions as to 
the precise shape and structure, as there has been according to 
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some of the witnesses. The teeth must be hooked, so as to catch 
and draw the wool between, below the surface of the cylinder. 

Upon the whole,, without pursuing the examination of the case 
further in detail, we are satisfied that the complainant is entitled 
to an account of the partnership transactions from the 22d May, 
1845, down to the time when he assigned and transferred all his 
interest in the patent to William L. King, March 30th, 1848. Having 
then parted with the whole of his interest, he was no longer con- 
cerned in the partnership business. The assignment worked a dis- 
solution, and left the parties interested in the patent simply to their 
rights under it. Perhaps the defendant might liave insisted upon a 
dissolution from the time of the assignment to King of a part of the 
interest in the patent, 2d September, 1847, and a closing up of the 
partnership affairs at that period ; but as no such sfep was taken by 
Goddard, who then represented the interest of Kinsman, the part- 
nership must be regarded as having continued down to the 30th 
March, 1848, and the accounts to be taken down to that period. And 
as it appears that the complainant is no longer interestea in the pa- 
tent, the injunctions heretofore granted in his behalf, in pursuance of 
thie prayers in the original and supplemental bills 3d July, 1848, and 
llth March, 1848, must be dissolved, except so far as they restrain 
Kinsman & Goddard from collecting the partnership debts. * 



0nynmt Cottrt 
Ulster County Circuit, October^ 1849. 

Before EDMONDS, J. 

Mart Wise, Administratrix of William Wise^ deceased^ v, 
Samuel TEBRPENNma. 

death caused by wrongful act, neqleot or default. 

Uoder the act of 1847, pwin^ to the representatiTes of a deceaaed pexaon a remedy by ao* 
tuHi where death was canaed by wrongful act, neiflaet or defaqlt, the measare of daoiaipea 
is the pecuniary Ion which the widow and next of kin have aostained by the death. And 
in their yerdict, a jury cannot give vindictive damagee, nor award any thing as a punish'* 
ment of the wrong doer, or from sympathy for the lo« of the earvivors ; the standard 
ereated by the statute being purely the pecuniary lose^ 

Such action may be maintained, notwithstanding that the act causing the death is a felony, 
and the wrong doer has not yet been tried therefor. 

This was an action brought pursuant to a statute passed Decem- 
ber 13tb, 1847, which enacted that whenever the death of a person 
shall be caused by wrongful act, neglect or default, and the act, ne- 
glect or default is such as would (if death had not ensued) have en- 
titled the party injured to maintain an action, and recover damages 
in respect thereof^ the person or corporation which woiild have been 

VOL. vin. 20 
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Uable if death h^ not epeued, shall be liable to an actjoq for da- 
mages, notwith3tanding the death of the persoo injured ; and although 
the death shaU have been caused under such circumstances as 
amount in lav to felony* Such actiooi to be brought by the personal 
representatives of the deceased, and the recovery to be for the ex- 
clusive benefit of the widow and next of kin- The coipplaint wa^ 
as for an assault and battery with a deadly weapon, and for stabbing 
with a knife, ^o that death ensued. 

The answer admitted the stabbing and killing, and pleaded 9on 
o^umU d^mefifiCf and justifiable homicide in this ; that it was commit- 
ted in the lawful defeihce of the defendant's person against an assault 
by the deceased, when there was reasonable cround to apprehend a 
design to do some great personal injury, and there was imminent 
danger of such design being accomplished. 

On the trial, it appeared that the deceased and defendant were 
ndghbors, and were in the habit of meeting each other and others of 
their neighbors at a small tavern in the vicinity of th^ir re9id.enceak 
and that they thus met on the 7th of February, 184J9. The defend- 
ant was intoxicated, and the other persons present, of whom there 
were several, ipade him the but and object of a good deal of roueh 
play ; pieces of coal and oyster shells were thrpwn at him ; hi^ 
clmir was pulled from under him, and snpw ca^ upon him. The 
company were very noisy, and pulled each other about, but none of 
tb€m seemed to be angry. After a while tbfi company besan to dis- 
perse. Defendant and deceased went out together to go home, and 
after they got out of doors, the deceais^ed, in continuance of the rough 
play, caught hold of the tail of defendant's coat, and pulled him 
round quite redely. In the scuffle,, both fel\, and when they arose, 
the deceased had the skirt of the coat which had been torn quite off, 
in his hand. He threw it into the ash bole, where defendant went 
and recovered it. He then went towards the deceased, and they had 
some his(i xro^dp* in the mid^t of which the deceased cried out : '* he 
has stabbed me." In a f^w mapaen^s he feUi and shortly died from 
the effects of the wound ; and it seemed on examination, that while 
they ^ere talking tpgetj^er, the defendant drew out his ja.ck-knife and 
stabbed the deceased. 

Jt was also proved that the deceased was a blacksmith, fifty-*six 
years of age, and was able to earn at bis trade about $13 a month ; 
and that his family consisted of his wife, (the present plaintiff,) of a 
daughter about fourteen years of age, and a loq twenty-one years of 
age, who was a cripple, and dependent on his father. He had in all 
SIX children ; but the other four were marriedi and capable of taking 
care of themselves. He left no property. 

Tb^rf Ning no dispute af to the killing, the ipain qyi^stion suhnpit- 
t/sd to ^h(9 jury was as to the amount of the r^cpvery. It was proved 
that the defendant ^as worth about $2Q,Q00, and had been indicted, 
thpngh pot tried fpr the bpn»icide. 

H» Bfi^^homi for plaiqtiff, claimed that it vm a case, for yindic- 
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live damdgfes, in >Vhich the lury "W-ould be authorized to give smart 
iliotiey, ad well frota regard to the extent of the family's loss, as for 
a jpunidhment for an inexcusable homicide. 

ScAdofifnaJctr^ for defettdant, insisted that the statute which au- 
thorized the action had prohibited vindictive damages, and had es- 
tablished a brecise measure of them. 

And he also claimed that the action had be6n prematurely brought, 
inasmuch as the defendant might be tried for a felony, and the action 
could not be maintained until he had been tried on a criminal prose- 
cution. 

EdmtondS, J., overruled thb latter objection, on the ground that the 
Revised Statutes (2 jR. 5. 292, ^ 2,) had enacted that the right of ac- 
tion of any person injured by any felony shall not in any case ' be 
inerged in such felony, Or be in any manner affected thereby ; and 
he charged tlie jury, that the fact of the killing in such manner as 
under the statute would give the plaintiff a right to recover, being 
established not merely by the proof, but by the admissions on the 
record ; the only question for their consideration, was the amount 
of damages Which they Were to give. 

The action was a novfel one, and had been tmknown to our law 
for vfery many years, and when the legislature had authorized it to 
be maintained, they had evidently been conscious of the danger there 
was that juries might be misled by their sympathy for the surviving 
relatives, and by their detestation of the wrongful act, neglect or de- 
fault from which death might ensue, and they had therefore been very 
careful to guard against it. Hence it had been enacted that in such 
an action the damages should be such as the jury should " deem 
fair and just with reference to the pecuniary injury resulting from the 
death, to the wife and next of kin of the deceased person." Laws of 
1847, 676, § 2. Such being the rule which the law had laid down 
for the government of such cases, it was important that it should be 
well understood and rigidly adhered to. 

So far as the punishment of the offender for an inexcusable homi- 
cide was concerned, that was provided for by the law in another 
forum, and in a different form, where public considerations affecting 
the peace and good order of society, and the protection of human 
life against wanton violence could be duly regarded, and might re- 
sult in the infliction of the highest punishment known to our laws, 
and it became the jury to beware liow they listened to suggestions 
of vengeance, lest they might be guilty of what our law deems a great 
wrong ; the infliction of double punishment for the same offence. 

So too as to sympathy with the surviving relatives for whose benefit 
alone the action was given ; it was evidently the intention of the 
statute that it should find some other vent, some other field for its 
display than in the jury box, for it confines the damages to the " pe- 
cdniary injury alone, carefully excluding from view the wounds which 
the affections may receive from the violent disruption of the ries be- 
kWe&n husband and wife, or parent and child. 
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So too it would seem that it was the intention to exclude from con- 
sideration the question of the defendant's ability to pay ; for whether 
he be rich or poor, it would still be .the duty of the jury to take as 
their unvarying standard, the " pecuniary injury resulting from the 
death," and that injury is to be " to the widow and next of kin ;" not 
to society at large, nor to any of the numerous smaller communities 
into which Society among us is divided ; nor even to the whole circle 
of relatives ; but only to the widow and next of kin, known to our 
law as such, and who are entitled to the '* distribution of personal 
property left by persons dying intestate." 

In fine, the statute intended to reduce the rule of damages so far 
as it was capable of being so reduced to the measure of dollars and 
cents, and from that standard the jury were not at liberty under the 
statute to depart 

With all these restrictions, there was still quite a wide field of dis- 
cretion for the jury, for they were still at liberty to give such damages 
as they should ** deem fair and just in reference to such pecuniary 
injury." 

Beyond these considerations, it would be difficult for the court to 
aid the jury in establishing a measure of damages. The law bad 
been too recently enacted to enable them to have much benefit from 
its practical application, or from judicial construction of it, yet it 
might not be unprofitable to recur to that early age of the law, when 
it was known to our ancestors, for there they might find some light as 
to its practical operation. 

The judge said that he had indeed discovered the existence on this 
continent of a custom of paying for life taken, when some twelve or 
fourteen years ago he had been among the native Indians on our fron- 
tiers. But not much aid could be thence derived, because there it 
had been rather matter of individual compact than of binding law, 
and was valuable only as showing the effect of the custom to ame- 
liorate the condition of a society where revenge for injuries sustained 
was inculcated as a duty particularly incumbent on the living for 
wrongs done to the dead. 

It was, however, to the custom as it had obtained among our an« 
cestors, that reference might be made, for it had been known among 
our Saxon ancestors many hundred years ago, before the introduction 
of Christianity in the island of Great Britain. 

The weregud (wergildus) was the price of homicide paid for killing 
a man ; the pretium redemptixmis of the offender, as the wtrdada was 
when the price was not paid, but the accused denied his guilt, and 
purged himself by the oaths of compurgators. The notion of com- 
pensation run through the whole criminal law of the Anglo-Saxons, 
who allowed a sum of money as a recompense for every kind of 
crime. Every man's life had its value, called a were or capitis esti* 
matio* This was various, at various times. In the time of King 
Athelstan, a law was made to settle the were of every order of per- 
sons in the state. The king was rated at 30,000 thrymsae ; prince or 
earl at 16,000 ; an earlderman at 8,000 ; a thane at 2,000 ; a com- 
mon person at 267 thrymsae ; the thrinua (Saxon, thrim, three,) being 
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a piece of money valued at three shillings, or according to some, the 
one third part of a shilling. When a person was killed, the slayer 
was tom^ke compensation to the relations of the deceased, according 
to such valuations. In the case of the king, half the toere Went to bis 
relations, and half to his people. If the deceased was a stranger, or 
had no relations, the were was divided ; half to go to the king, and 
half to the most intimate companion of the deceased. 

As the manners and notions of the people would not allow them to 
submit to any harsher punishment in the first instance, it was en- 
deavored to render this as severe as possible. The toere was not to 
be remitted ; and to make the offender an example, as well as to pre- 
vent the effusion of blood, all his relations were by a law of King 
Edmund discharged from the obligation of abetting him against the 
feud of the relations of the deceased, whose deadly resentment he 
was to support alone till be paid the were. 

The degree and circumstances attending the fact, both which it 
was out of the power of legislation exactly to reach, made no part 
of the judicial consideration, but the judge was to award the same 
stated fine in all cases which could be brought Within the letter of the 
legal description. The Saxons were particularly curious in fixing 
pecuniary compensations for injuries ot all kinds, without leaving it 
to the discretion of the judge to proportion the amends to the degree 
of injury suffered. 

The object of these laws was to repair the fault rather than to pun- 
ish the offender. There was therefore no distinction made between 
things done with deliberate malice, and those done in the heat of pas- 
sion, or by inadvertence ; a kind of lenity, which however admissible 
in a rude and simple state of society, was soon found to be inade- 
quate to the purposes of good government. Other penalties were 
therefore added, and crimes came to be punished not merely as pri- 
vate injuries, but as public offences. Hence an alteration in the kw 
whereby in cases of homicide half the toere was paid to the king as 
frithbote or ftompensation for the breach of the peace, and half to the 
family of the deceased as maeghote^ literally compensation to the kin- 
dred. 

These regulations among our Saxon ancestors, as among the Indian 
tribes of our continent, had their origin in the desire to regulate and 
restrain the gratification of private revenge, the strongest passion in 
an untutored mind, and to curb the principle of retaliation which 
naturally produced violent and deadly feuds, which for a time broke 
through the restraints of all government. In cases of homicide, the 
u«rc was thus to redeem the offender from suffering death by the 
lex talionis. 

In process of time the laws were so modified, that manifest homi- 
cide, ojpen robbery, treason and other crimes were declared to be in- 
expiable ; that is, not to be redeemed by any pecuniary compensation. 

The judge said to the jury, that in referring them to these passages 
in the history of the English law, he was aware that he might be di- 
recting their attention rather to what was carious and entertaining, 
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than insirdctive to them iti the performancfe of their duty, yet it 
could scarcely be deemed unwise to refer to the experience of the 
paM, when the jurisprudence of that past was revived in the present, 
aftet having slumbered for centuries in the statute book. Thus it 
iJeould be observed that several features of the former law were pre- 
served, and- incorporated into this new statute ; that the fine or ttere 
is payable, not to the government, but to the relatives or family of the 
deceased ; that it is imposed, not as a punishment for a public wrong, 
but to repair the fault, and compensate the injury of individuals ; thai 
in fixing its amount, no respect is paid to the condition of the of- 
fender, and that whether rich or poor, high or low, the penalty to be 
paid by him must be ascertained by other considerations alone ; that 
from those considerations is excluded all regard to wounded affection 
on the one hand, or purposes of vengeance on the other ; and that 
the whole penalty is reduced solely to a pecuniary standard, to be 
measured now by the extent of pecuniary injury, as it was formerly 
by a fixed and deterihinate amountin every kindred case. 

Aside, however, from this comparison with the past, which Was 
nevertheless so close as to induce the belief that it was in the view of 
dur legislature, the judge said that it was quite apparent what was the 
Pleasure of damage which thfe statute intended should govern in 
such cases, and it was therefore his duty to instruct the jury that they 
must adhere closely to the standard thus given them, and that they 
would not be at liberty to wander from the narrow path thus pointed 
out, in order to indulge their sympathy with the lo^s which the widow 
and the orphans had unstained, or to gratify their vengeance for a 
grievous wrong dorie, or to afford an example to deter others from 
like offences ; that they would not even be at liberty to calculate the 
Value of human life at large, but they were to be confined to the sin- 
gle question, what was its value to the family of the deceased t So 
that he who earned for his family only some $160 a year, would ne- 
cessarily be of less value under this statute than he who earned 
$1500 ; and on the other hand, he who earned nothing, {)ut yet was 
in the enjoyment of a large income, "which on his death would sur- 
vive to his family, might under this statute be justly deemed of less 
value than he would be who earned his half a dollar a day, and whose 
family were dependent for support on such earnings alone. 

Such was the standard which the legislature in its power had es- 
tablished for their government in enforcing this peciiliar statute. 
Whether wisely or not, it was not for the court or the jury to say. It 
was enough for them that so the law was written, and it would nfever 
do for them to depart from its explicit mandates ; least of all, in the 
pursuit of considerations which the law had carefully excluded from 
their view. 

The judge said he had been thus full in presenting these matters 
to the jury, because he was aware how difficult it was, when esti- 
mating the value of human life, to exclude from the view those name- 
less considerations which tend to enhance that value in a society 
whidre life, liberty and the pursuit bf happiness, are secured to every 
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member of the community, and can be forfeited only by crime. Still 
It was the duty of the jury thus to perform their task, and to right- 
minded men it would be found not to be.impossible thus to perform it. 
The jury found a verdict for $1,435. 



Before DU^B, MASON and CA9i?B]^LL. Joatieof. 

Cornelius Kanousb y. John M. Martin. 
motion to dismiss writ of brror. 

The. powers and jurisdiction of the Supreme Ooort, ai fermerly orgranized, were the mme aa 
thoee of the Supreme Court of the colony, which w«re idaotioal with tbofe of the l^tof 'f 
Bench in England. Iq Englandt U^e law ia fully eettled that errpr liee upon any and every 
fipal judgment iq a court of record, includiug judgments by default, and writs of error upon 
such judgments, have always been entertained in the King's Bench. 

Tlie doctrine that enor will not He qpQQ ludgiQeqts by default, to the (?wsl, of Enoif , wm 
fopndod opon th^ pvpyisions of the constitution. This ^octrin^ iqras' ncTcr adopted in the 
^opreme Court, and waa if pt applicable, to that court 

This was a motion to dismiss s^ wril of error under ll?e circumr 
stances stiated in the opinion of the court. 

J. AT. M^rti^ in support of tb^ ^aotiou, 

A. S. Oartj contra^ 

By the Court. — Dubr, J. — The inotion lo dismiss this writ of error 
proceeds upon the single ground that the writ ought not to be entery 
tained by the appellate court, when it appears from the record that 
the judgment in the court below had been obtained by tb^ default of 
the party seeking its reversaL In fewer words, that a writ of error 
does not lie upon a judgment by default. It is certain that in our 
late court of errors, this doctrine was established by a series of der 
cisions ; (GeUton v. Hoyt^ 13 J. R« 661 ; Henry v. CuyUr^ 17 Joboa* 
471 ; Colden v. Knickerbocker^ 2 Cow. 31 ; Campbell v. Stoke$, 3 
Wend. 187;) nor can it be denied that most of the reasons wbicb 
were assigned in its support by Ohancellor Kent, in the leading oaaei 
of Oelstan v. Hoyt, apply with equal fprce, whatever may be the. 
powers and jurisdiction of'the court in which the writ of error ia 
brought. His main argument had no relation to the peculiar charac- 
ter of the court of errors, under the constitution of the state. 

It is, however, insisted, on the part of the plaintiff in error, that this 
doctriqe was in fact limited to the court of errors ; that it bad never 
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been considered to be applicable, nor in a single case has ever been 
applied to writs of error from inferior tribunals to the supreme 
court, and my examination *of the subject compels me to say that 
these positions are fully sustained by authorities that I am bound to 
follow. I am satisfied that the appellate jurisdiction of the supreme 
court has never been subject to ttie limitation which the court of er- 
rors by a strict construction of its constitutional powers chose to im- 
pose upon its own action. 

In England the law is fully settled, and has never been doubted, 
that a writ of error lies upm any and every final judgment in a court 
of record. Nor is any intimation to be found in any elementary or 
text writer, nor I believe in any adjudged case, that there is any 
class of judgment which constitutes an exception from the general 
rule, (Co. Litt., 2S8 b ; 9 Viner*s Ab., 474 a, PL 6 ; Com. Dig. 
Pleader 3, B. 7 ; 2 Black. Com., 406 ; Stephens on Pleading, 120 ; 
Commonwealth v. Judges of Common Pleas, 3 Binney, 276. 

That judgments by default are not an exception is proved by many 
express decisions, to some of which I shall briefly refer. Salkeld v. 
La. Howardy (Cro. Jac, 547,) was a writ of error to the King's bench, 
upon a judgment in a real action, rendered by the default of the 
plaintiff in error, the defendant below, in the common pleas. He 
assigned as a special error, that he was not tenant of the premises in 
question when the original writ was issued. The judges were di- 
vided in opinion upon the question whether he was not precluded 
from relief by his neglect to plead " non tenure^* in the court below; 
but no question was raised as to his right to bring, and their duty to 
entertain the writ, and they all as;reed that if the plea of *< non ten-' 
ure** could not have been properly interposed, the judgment might 
be reversed. That decision suggests a remark that hereafter may 
be found £o have an important bearing upon the present case ; 
namely, that although the omission of the plaintiff in error to plead 
in the court below may not divest him of his right to bring the writ, 
yet it may preclude him from assigning any error in law or fact not 
apparent upon the face of the record, of which he might have availed 
himself by plea to prevent the recovery of the judgment. 

Williams v. Gwyn, (2 Saund., 43, 4,) error was brought by the 
heir upon a judgment against his ancestor, in a wit of dower unde 
nil habet. The judgment had been rendered upon a "nt7 dicit,** 
which, as it is equivalent to a confession of the plaintiff's right, pre- 
sents a stronger case than an ordinary default. The right of the heir 
to brine the writ was not denied, and the cause was tnerefore heard 
upon the errors assigned; but as these errors, in the opinion of the 
court, 80 far from being prejudicial to the defendant below, were in 
his favor, the judgment was affirmed. *^ 

The last, and perhaps the strongest case that I shall cite, is Wade 

v. Rogers, (1 W. Black. 960.^ This was a motion to quash a writ of 

error upon a judgment by aefault ; not, however, upon the ground 

' ' that the writ would not lie, but that the plaintiff hact in effect stipu- 

lated that it shpqld not be brought. The court denied the motion, 
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not being satisfied that this was the necessary construction of the 
agreement of the parties, and by this denial, by a necessary impli- 
cation declared, that it wonly by an express stipulation that the right 
of a defendant to bring a writ of error upon a final judgment, what- 
ever may be its form, or the pleadings or evidence upon which it was 
rendered, can be barred or restricted. And that such, in former times, 
was the general understanding of practitioners, not only in Enghmd, 
but in this state^ is rendered evident by the fact, that even where the 
judgment was given by confession, it was usual to insert in the war- 
rant of attorney, or cognovit, a release of errors, or a posi^ve stipu- 
lation that no writ of error should be brought. 

There are numerous cases in the books, in which application has 
been made to the court below to enforce such a stipulation by quash- 
ing a writ of error issued in violation of its terms, and in every one 
of these cases the application would have been needless, and must 
have been denied, if in the absence of the stipulation it would have 
been the duty of the appellate court to dismiss the writ. (4 Moore 
& Scott, 333 ; 6 Bingham, 387 ; S. C, 4 Moore and Payne, 21 ; 1 
Term Rep., 3SS ; 2 Term Rep., 183 ; Graham's Prac, p. 941. 

The English cases which have been cited were all in the court of 
King's Bench, and the fact is proper to be stated, since it will be 
seen that it gives to these cases a controlling and decisive authority 
upon the question under consideration. 

It is a remarkable fact, that the powers and jurisdiction of the su- 
preme court, as formerly organized, were not defined in either of 
the constitutions of the state, or by any act of the legislature. The 
constitution of 1777 recognizes the court as then existmg, and adopts 
it with the powers it then possessed, and the constitution of 1821, al- 
though it altered materially the constitution of the court, is equally 
silent as to its jurisdiction. It is a necessary consequence that the 
extent and limits of its jurisdiction can only be ascertained by refer- 
ring to the object and terms of its original creation ; and hence the 
Revised Statutes have truly declared that it possessed the powers, 
and ,exer(]ased the Jurisdiction which belonged to the supreme court 
of the colony, subject only to such exceptions, limitations and addi- 
tions, as are created and imposed by the constitution and laws of the 
state; (2 R. S., p. 196, % 1;) for this provision, although an enact- 
ment in its form, is in truth only declaratory of the meaning and effect 
of the silence of the constitution. 

The supreme court of the colony was first permanently organized 
by an. act of the colonial legislature in 1697; and from that time, 
during the whole residue otour existence as a colony, and within 
the bounds of the colony, it possessed the powers and exercised the 
jurisdiction, civil and criminal, appellate as well as original, of the 
Court of King's Bench in the mother country. (1 Smith's History of 
New-York, Appendix 6.) 

In relation to writs of error, no portion of the jurisdiction had been 
taken away or abridged by the constitution, or by any law of the 
state. And as it wa9 virtually given by tb? constitvition, it is obvi- 

voL, vin. 21 
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ous that the exercise of do portion of it could be renounced by the 
judges themselves. They nad not the power to dismiss any writ of 
error which the supreme court of the colony, our colonial King's 
Bench, must have entertained, for in so doing they would have vio- 
lated a plain duty which the constitution, if not in terms, yet in re- 
ality imposed. 

As the constitution gave the jurisdiction, they could not decline its 
exercise. 

We are now acting as the supreme court in the exercise of its for- 
mer rightful jurisdiction, and it would have been a subject of regret 
had we found that there were any prior decisions of the court in con- 
flict with the views that have been stated, as those it was bound to 
follow. But, in truth, no such cases are to be found. So far as I 
have been able to discover, the practice of the court, and its actual 
decisions, have at all times been in harmony with its powers and its 
duty^ as I have attempted to explain them. 

In the case of Burr v. Waterman^ (2 Cow., 38, note,) a judgment by 
default, in the common pleas of this city, was reversed by the su- 
preme court, for errors disclosed in the proceedings, brought up by 
a certiorari ; and in Hart v. Seixas, (21 Wend. 40,) a similar judgment 
was affirmed^ In neither of these cases, it is true, was any question 
raised as to the jurisdiction of the court ; and perhaps, for this rea- 
son, their authority may be doubted, since it was upon this ground 
that the court of errors, in Henry v. Cuylery refused to follow its 
own prior decision in Cheetham v, Tillotson^ (5 Johns. R., p. 430.) 
But this exception cannot be taken to the cases next to be cited. In 
Campbell ^ Stokes, (2 Wend. 145.) Chancellor Walworth stated 
very clearly the distinction between the jurisdiction of the court of 
errors and the appellate jurisdiction of the supreme court, and while 
he insisted that the former court could only re-examine and correct 
erroneous decisions actually made by other tribunals upon questfons 
actually presented to them for their determination, he admitted that 
the supreme court was bound to correct all errors in the proceed- 
ings of inferior tribunals that were brought before it, whether the de- 
cisions had been actually or only nominally made in the court below. 
It is true that these remarks, so far as they related to the supreme 
court, were only the expression of an opinion, but it was the opinion 
of a judge whose dicta upon such a subject have nearly the force of 
authority. In the case, however, of Pike Sf Oandall, (9 Wend. 147, 
163,) we reach at last an express decision ; for the defendant was 
greatly mistaken in supposing that the observations of Chief Jus- 
lice Savage in this case were in any degree extra-judicial ; so far 
from being extraneous to the case, they were necessary to its de- 
cision. It was an action of replevin, in which the defendant put 
in five fefeveral cognizances, to every one of which the plaintiff in 
error had failed to answer, and in consequence, judgment ofnonprot 
had been entered against him. It was objected by the defendant 
in error, that judgment in the court below having been taken by 
default, and no questioq having been actually decided by that court, 
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a writ of error would not lie ; and in reply to this objection, the 
chief justice, in delivering the judgment of the court, said, *'that 
the decisions in the court of errors had been mainly founded upon 
the constitution, and that the doctrine which those decisions esta* 
blished had never been applied, and was not applicable to writs of 
error removing proceedings from inferior courts into the superior 
court." And for errors in substance apparent upon the record, the 
judgoient was reversed. We should have been justified in reposing 
ourselves upon the authority of this decision, without any observations 
of our own, but it was deemed expedient by a full examination of 
the subject, to remove the doubts, which we had reason to know, still 
remained in the minds of the profession. It is certain that the de- 
cisions in the court of errors had created a very general impression, 
that in no case can error be assigned in any court upon a judgment 
by default, and from this impression our own minds were not exempt. 

Whether, under the provisions of the new code, an appeal will lie 
from a judgment by default, is a q4]e6Uon by no means free from dif- 
ficulty, but which I decline to examine, since lam satisfied that these 
provisions have no application to the present case ; whatever other 
changes the code may have effected, it has not transmuted pending 
writs of error into appeals. Its provisions upon the subject are 
wholly prospective. 

Whether the proceedings in the court below, that have been 
brought before us by certiorari, furnish any valid cause for a reversal 
of the judgment, is a question which, although argued by the coun- 
sel, I must refuse to decide. A certiorari is a writ of right, and a 
{>laintifF in error is entitled by this process to bring before the appel- 
ate court any of the proceedings in the inferior court that he may 
deem material, and the question of their relevancy or irrelevancy ai 
affecting the merits of the judgment, or the jurisdiction of the court 
in which it was rendered, must be raised upon the hearing of the er- 
rors assigned, and cannot be summarily disposed of upon motion. 
Such was the decision of the supreme court in Pelletreau v. Jackson^ 
(9 Wend. 478,) which we hold ourselves bound to follow. 

Although this motion, by the consent of the parties, was heard by 
me at chambers, it was made, and is proper to be decided at a gene- 
ral term. 

This opinion has accordingly been submitted to, and is approved 
by my brethren ; and the decision is to be regarded as that of the 
court. 

The motion to dismiss the writ of error is denied, but without 
costs ; the propriety of bringing the question before us in this form, 
having been suggested by the court. 
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Before DUER, MASON and CAMPBELL. 

The PeoflEi &c., ex relat. John F. Norton and Richard P. 
Lawrence, v. John D. Locke. 

« 

act for FtJNISHMENT OF FRAUDULENT DEBTORS. — CONSTRUCTION 
OF, WITH REFERENCE TO THE ADJOURNMENTS OF EXAMINATIONS 
UNDER — ^PLEADING. 

The act for the paniehmeDt of fraudalent debtoce proridee bnt for one adjoummeDt, and a ra> 
co^izance cooditioned that the debtor ahall attend from time to <jme, and from place to 
place, is void. 

The final deemon of the jadgre is made when he decides whether the allej^tions of frand 
are or are not entertained, and the condition of the recognizance is complied with if the 
debtor attends when such decision is made, and submits himself to the further direction of 
the judge. 

There most be an averment in the declaration upon such recognizance, that the bond re- 
quired by ^ 8 was also given. 

The facts are detailed in the opinion. 
Tucker^ for plaintiff. 
Bradley f for defendant. 

By the Court. — Campbell, J. — One George N. Carlton was ar- 
rested on the application of the relators, under the provisions of the 
act to abolish imprisonment for debt, and to punish fraudulent debt- 
ors ; and on such arrest, he controverted the facts alleged against 
him, and entered into a recognizance, in which the defendant in this 
suit united ^s his surety in the sum of six thousand and three hun- 
dred dollars, and which recognizance recited, and was conditioned as 
follows : 

*• And whereas said Carlton has been arrested under and by vir- 
tue of said warrant, and has been brought before the said Daly, and 
has controverted the facts and circumstances under which said war- 
rant issued, and has prayed an adjournment of the hearing of said 
matter: — ^Now, the condition of this recognizance is such, that if said 
Carlton shall or do well and truly appear before the said Charles 
P. Daly, Esq., on the tenth day of November instant, at eleven 
o'clock in the forenoon of that day, at his chambers in the City Hall 
of the City of New-York, and at 9uch other times and places as the hear- 
ing of the said matter may from time to time be adjourned^ until the final 
decision of the said matter^ then the above recognizance to be void ; other' 
wise, to be in full for ce.^^ Dated 8th November, 1846. 

The declaration avers that Carlton attended on the tenth day of 
November, and from time to time until the sixteenth day of Decem- 
ber following, on which last day the judge decided that the allega- 
tions made by the relators were substantiated, and of which Carltoa 
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was convicted, and that on the same day Carlton offered, in pursu- 
ance of the provisions of the statute, to make and deliver an mven- 
tory of his estate, and an account of his creditors, and to execute an 
assignment. That thereupon, before the execution and completion 
of the assignment, and before any order for such assignment was 
made by the judge, an adjournment was had on the application of 
the relators, to the 19th of December. That Carlton never after- 
wards appeared ; that the recognizances were forfeited, and ordered 
to be put in suit for the benefit of the relators. 

To this declaration the defendant demurs, assigning a large num- 
ber of causes, a few of which it will only be necessary to notice. 

It is certainly very questionable whether the recognizance is not 
entirely void. The language of the seventh section is : •* and in case 
of an adjournment, such officer may take recognizances with or with- 
out surety, at his discretion, from the defendant, for his appearance 
at the adjourned hearing*^* % 60, 2 R. S., p. 214, 2d ed., declares 
that *• no sheriff or other officer shall take any bond, obligation or se- 
curity by color of his office, in any other case or manner than such as 
are provided bylaw, and any such bond, obligation or security taken 
otherwise than as herein directed, shall be void. See also People v. 
Meighaniy 1 Hill, 298. The act under which this recognizance was 
given does not in terms certainly call for an undertaking that the 
debtor shall appear at the adjourned hearing, and also at such other 
times and places as the hearings may from time to time be adjourned 
to. Though the act may in one sense be considered a statutory 
remedy for the collection of debts, yet the proceedings under it par- 
take much of the character of criminal proceedings, and it may well 
be that it was the intention of the legislature that frequent adjourn- 
ments should not be had, and that the debtor should not be harassed 
by an unnecessary and protracted contest ; that at the adjourned 
hearing the creditors should be prepared for the examination, or if the 
debtor shows cause for a further adjournment, it should be with the 
assent of his surety, or by entering into new recognizances. At all 
events, the statute speaks of the adjourned hearing ; not of adjourn- 
ments from time to time and from place to place. 

But there is another serious difficulty. The act of 1840, incorpo- 
rated as § 8 in third edition R. S., declares that the defendant shall 
not be entitled to the adjournment or postponement mentioned in the 
7th §, unless he shall give a bond in a penalty in twice the amount 
of the debt, conditioned that he will not remove his property out of 
the jurisdiction of the court in which the suit is commenced, until the 
Jinal decision of the matter. It may be remarked, that this eighth 
section being the amendment of 1840, speaks o{the adjournment^ and 
also of the final decision, the latter expression not occurring in the 
7th §. The declaration contains no averment that the bond required 
by the act of 1840 was given, or that it was waived by the relators, 
or by the defendant in this suit, who became the surety for the per- 
sonal appearance of the debtor. The adjournment was granted, as 
appears by the recognizance, and by the averments in the declaration! 
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on the application of Cariton, the debtor. It seems to us that the want 
of such an averment must be fatal to the plaintiffs. If such a bond 
had been given, it might materially have tliminished the risk of the 
defeodaot. If Carlton had been posseased of property, or had given 
sufficient security, the relators might have secured their debt. In 
fihort« it was very material when Carlton applied for the adjournment, 
that he should give not only a recognizance for his personal appear- 
ance, but also a bond conditioned that he would not dispose of or re- 
move his property until the final decision of the judge- 
But what was the final decision referred to in the condition of the 
recognizance, admitting that it was well taken, and was obligatory 
upon the defendant? Did not the final decision of the matter referred 
to take place on the 16th of December, when the judge decided that 
the allegations against Carlton were sustained. That decision settled 
the rights of the parties. The debtor had been tried and convicted. 
If the relators had failed in their proof, or Carlton had disproved the 
allegations, he would at once have been discharged by the judge. If 
the decision had been in favor of Carlton, it would have b^en final ; 
and we are of opinion that it must be considered as a final decision 
when pronounced in favor of creditors. 

The matter in controversy, charged in the petition and affidavits of 
the creditors, and denied by the debtor, was whether the debtee had 
or had not committed the fraudulent acts. The judge decided that 
he had. That decision settled the matter in controversy. There 
was no longer any discretion to be exercised. The debtor must then 
pay the debt, or secure it, or make, or secure to be made, an assign- 
ment of his property, or be committed to the gaol of the county. If 
on the 16th of December, when the judge pronounced bis decision in 
the matter, there had been a bond given pursuant to the requirement 
of the act of 1840, and Carlton had been required to furnish a sworn 
inventory of his property, together with an account of his creditors, 
and also to execute forthwith an assignment of his property, the pro- 
visions of the statute would have been complied with. But no bond 
was given, and no assignment was insisted upon, and the adjournment 
took place on the application of the creditors. 

Upon the whole, we think the demurrer well taken, and it must 
be allowed with costs. 



Shore v. Shore. 
surr FOR A DnroRCE by married woman — next friend. 

Under the previiioDB of the cede, a marded womaa can sue for a limited Hvcnt, withont the 
interveniion of a next friend. 

This was an application to vacate an order, and to dismiss the 
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complaint on the ground that the wife cannot sue her husband for a 
limited divorcOi without a next friend. 

U. D. Holmes^ in support of the motion, referred to the case of 
Carter v. Carter ^ decided in the common pleas, in which Judge 
Daly held that a plaintiff in a suit ibr a limited divorce must sue 
by her next friend, and in which he made an order for the next friend 
to justify in $250. 

Van Hovenburghf contra. 

Campbell, J. — The complaint was in the name of the wife 
against the husband, alleging ill-treatment, and asking for a limited 
divorce. An order was made allowing alimony. A motion is now 
made to vacate the order, and also to dismiss the complaint, on the 
ground that the wife cannot sue her husband without a next friend. 

The 14th ^ of the code is as follows : — ** When a married woman 
is a party, her husband must be joined with her, except that 

1. When the action concerns her separate property, she may sue 
alone. 

2. When the action is between herself and her husband, she may 
$ue or be sued alone." 

It would seem as if the meFe reading of the last subdivision wa9 
all that was requisite. She may sue or be sued alone. If the word 
*• alone" has any meaning, it cannot refer here to her husband. We 
cannot certainly construe it as follows : — ** When tlie action is be- 
tween herself and her husband, she may sue, or be sued," without 
her husband. The law only means that she may sue, or be sued, 
without the intervention of any other party. Under the former laws, 
the wife might sue in her own name alone, where she proceeded 
against her husband for an absolute divorce. It was held, however, 
that where she sued for a separation from bed and board, she could 
do so only by her next friend. The language of the statute was, 
however, different in respect to the two proceedings* 

It is unnecessary here to refer to the provisions of the Revised 
Statutes on these subjects ; but it may be remarked, that in the lead- 
ing case of fVood v. Wood^ 8 Wend. 357, in the court of errors, Chief 
Justice Savage, and a very considerable minority of the oourt, held 
that even under those provisions the wife could sue for a separaCtoo 
without the intervention of a next friend. But if, under the code, thq 
wife cannot sue for a separation without a next firiendt neither can 
she, it would seem, sue alone for a divorce absolute^ Her right lo 
sueTor one or the other is now given together in ttie same section, 
and withoat any distinction. She may sue, or be sued alooe, when 
the action is between herself and her husband. She may sue him, 
or he may sue her for a divorce absolute, without any intervening 
party. No one doubts this proposition ; and yet the same language 
IS applied to all actions between husband and wife. I cannot see 
how the distinction can be taken, and I must bold) that \vhere tlie 
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action is for a limited divorce, the wife may sue in her own name 
alone. The motion must be denied, but without costs. My asso- 
ciates,* to whom this opinion has been submitted, concur with me. 



IS. D. Common l^ltas. 

Before IN6RAHAM and WOODRUFF, Jndgee. 

Charles Benedict against The New*York and Harlem 
Railroad Company. 

appeal from judgment of special teem on verdict. 

An appeal to the general temii from a jud^rment rendered on a verdict, must be brought to a 
hearing on the judgment roll. 

The only proper mode of presenting the queetiona of law which alone can be dieooMed on auch 
appeal, is by a bill of exceptioatt or special yerdict, which ahoald be incorporated in the 
judgment roll. 

On auch appeal, the court cannot examine qaeitiona of fact, nor entertain the objection that 
the Terdict is against the weight of evidence. 

A motion to set aside a verdict, and for a new trial, may be made at special term, upon a cote, 
and on such motion, a review of the evidence on the trial may be had, if the grounds of 
the motion render it nece«Mry. 

From the order made on such motion, an appeal may be taken under $ 349 of the code of 
procedure. 

In aa action against the defendants, (a rail road company,) as common carriers, for the loea of 
goods, proof that the goods were left in the office of the company, properly addressed, in 
3ie charge of a person in the employment of the defendants, and with other freight left 
there for transportation, is sufficient to charge the defendants with the duty of safe car- 
riage and delivery. 

But such proof is not alone sufficient to warrant a recovery ; there must be some proof of lorn 
or failure to deliver. The defendants must be shown to be in default. 

This was an appeal to the general term, from a judgment rendered 
on a verdict. The facts sufficiently appear in the opinion of the court. 

C. W. Sandfardt for the appellant. 

W. Auttifif for the respondent. 

Woodruff, J, — I have serious doubts whether this appeal comes 
before us in a form entitling the appellant to be heard in the gene- 
ral term. Section 348 of the Code ot Procedure, provides that an ap- 
peal upon ike law may be taken to the general term^ from k judgment 
entered upon the direction of a single judge of the same court. 

And section 349 provides, that an appeal may in like manner be 
taken from an order made by a single judge of the same court in cer- 
tain specified cases. 

There is nothing in any of the papers submitted, to show from 
what the appeal in the present case is taken. P)o order made by a 

* JDver and Mamtnt Jua tices. 
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ttngle judge, and no judgment entered by direction of a single jadg^ 
or otherwiafe, appears in the papers. 

The appellant has made a case, giving the history of the trial at 
special term, down to and including the verdict, with the evidence 
in detail, btat without the pleadings, (save that he has ^*ered in hii 
case parenthetically, that eithbr party is at liberty to refer to the 
pleadings,) and without any oi^der or any judgment whatever. Doubb-' 
less the appellant intends that this court shall review a judgjherit en- 
tered upon the verdict ; but there is no notice of appeal before lis from 
which even this intention can be ascertained ; and it does not appeal 
that any judgment has yet been rendered in the cause. 

Appeals frotttjudgrtients on verdict at special term can only bd 
heard upon the judgment roll. Sueh appeals aft upon the law onl^* 
and are n6t to be rejgarded a* motidhs f6r a nieW trial upbrt the eti- 
dence, or upon atiy questions of fact, or a supposred erroneous find- 
ing of facts upon the evidence. The issues in the a^tion-^thtt nrKng 
of the judge in the progress of the trial, so far a!S exciepterf to-Hhe 
exceptions to the charge, if any — ^the verdict, and l!h6 judgment En- 
tered thereon, are all to be faid bfetbre the court cfti appeal, a'nd thfe 
judgment foil is the only proj^er evidtence of those proceedings in 
caiseis like the present. 

It is in many inartances prov>er to mak6 a <^ase, fbi^ the pui^bto o^ 
a motion to' be made at special term to set aside a Verdict, or grant a 
new trial, and from thfe order made by the afingle judge thfereiipon, an 
appeal may lie under section' 349, in wMblii eVent thi apjp^al will b^ 
beard upon the same papers. 

There are also certain specified instances, ih which a hearing may 
be had at general term, on' a case by express {Provision 6f the codd 
and rules of the supreme <iourt ; e. g., on review of a report of 
referees opon the Whole issue, (Code, ^ 272, Ct. Rule, N6. 24,) a cas6 
agreed between the parties without tt'ial, (Code, § 3^2.) 

But On an appeal from a judgment rendered On' a! Verdrdt, ihti 
cause is to be heard upon the judgment roll ; and the proceedings! oti 
the trial, so far as necessary to present the questions of law to bt 
reviewed, and so far only, sfhould be incorpoi-at^d in the judgment 
roll, if the questions of law to be reviewed arose in those proceeding^; 

Whether the history of those ptx)ceeditigs sboiild, for the purotjse 
of an appeal to the general tterm, be put iti the form of a bill or et* 
ceptibns or special verdict iii the first instance, or may be made up 
in the form of a case, and be incorporated in thte roll in that fot'rb, it 
is unnecessary ha the preis6nt case to say, though I am' dearly of 
of^inioii that the former is the only proper mode. (^ 281, sub. 21) 

The court of appeals have, however, repeatedly decided that on a 
further appeal from the determinatioti made at general term, that 
court cannot hear the appeal upon a itecord coiitaihiriig a ease, biit' 
ottly on a bill of exceptions or special verdict. 

No ot^ection, however, is made by the respondent to the bear- 
ing of this aopeat in the form in which it i^ now before us, ahd al- 
though No. 32 of the rules of the supreme court is obviously founded 

TOL. TOI. 22 
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upon views similar to those above expressed, we are willing in the 
present instance to look at the questions of law raised on the trial of 
this action, and give them our consideration. 

I have said enough on the nature of the present review to render 
it perhaps unnecessary to add that the ground urged for reversal, 
"that the verdict is against the weight of evidence," cannot be con- 
sidered on an appeal from a judgment, under ^ 348. That ques- 
tion should be raised on motion for new trial* at special term, 
and if it can be reviewed here, it is by appeal, under ^ 349, from 
the order made on that motion. 

There are then only two questions in this cause to be examined, 
and they are raised by the exceptions taken by the appellant on the 
trial. • 

First. Did the judge err in refusing to nonsuit the plaintiff? 

Second. Was there any error in his refusal to charge as requested 
by the defendants counsel ? 

As to the first inquiry— 

When the plaintiff rested, and the defendant moved for a nonsuit, 
the plaintiff had given no evidence whatever of the ownership of the 
goods, nor any evidence that the goods in question were not carried 
by the defendants, and duly delivered at their place of destination. 
It is necessary in an action against a common carrier for not carrying 
or not delivering goods, to prove something more than that the goods 
were delivered to him to be carried. He must be proved to be in 
default ; and without evidence of his default, the plaintiff has not 
made a, prima facie case against him. 

This, nowever, was not the ground of the motion, and was in no 
part of the case insisted upon by the defendants counsel. His mo- 
tion for a nonsuit was upon the single distinct claim that there was 
no sufficient evidence of delivery to the defendant. I am therefore 
constrained to infer that the state of the pleadings was such as to dis^ 
pense with proof of ownership and loss or non-delivery. As this ap- 
peal is prosecuted by the defendants, and no judgment record or 
pleadings are furnished by them to the court, we do them no inju8« 
tice in presuming that they had no other ground for the motion than 
that specifically assigned in the case they have made. 

Besides, the defendants themselves afterwards supplied the evi- 
dence of ownership and non-delivery, by producing and giving in 
evidence a letter from the plaintiff, stating his ownership and the 
loss of the goods, and that he did not receive them. 

Was there then prima facie evidence of the delivery of the goods 
to be carried ? I think the evidence was clearly sufficient to be left 
to the jury. 

The plaintiff's witness testified distinctly that the goods were 
addressed to the plaintiff, at Danbury, Ct., " by Harlem Railroad.** 
That at a reasonable hour in the day, (a little after 3 o'clock,) he took 
the package to the freight cars of the defendants. Not seeing the 
clerk, he took the goods to the company's office, where they receive 
freight, and left it there within the enclosure of the railing which 
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separated the ticket office from the place where freight is put in the 
office. That numerous packages were there directed to various 
places on the route; that a person was then within the enclosure, 
apparently in the employ of the company, engaged in overlooking 
the goods, and appeared to be sorting them out ; that he did not 
deliver the goods to any. one, but left the package within the enclo- 
sure, and that such person saw the package left* That he had often 
delivered goods in the same way before, as well goods marked for 
the " Danbury Stage Route," by Crosby stage (ivhich it appears 
ran frpm Croton Falls,) as goods marked like the package in ques- 
tion, and never knew any of them to miscarry ; and the witness 
added, the word " Freight Office" is over the door. This testimony 
is in substance repeated by the witness, with some other particulars 
in the course of his examination, and in my judgment it established 
such a case as ought to go to the jury, upon the question of delivery 
to the company for carriage. And that the mere fact that the 
person within the enclosure spoken of, said to the witness, in answer 
to a request for a receipt, that he was not authorized to give receipts, 
did not so far show either that that was not the proper place to 
leave the goods, or that he had no authority to take the custody of 
goods as to render it improper to submit the question to the jury. 

Second. The case states that the counsel for the defendants 
objected to the charge of the judge, and requested the judge to charge 
that it was the plamtiff *s duty to have left the package at the cars, 
and that it was negligence on his part to leave it at the office, and 
that they (the defendants) were not liable. 

To the refusal of the judge to give this instruction — ^the defendants 
excepted. 

I cannot agree that the judge erred in this refusal. 

The bearer of the package saw no person at the cars to receive 
the package, and it cannot be doubted that if he had left the package 
at the cars in the absence of any agent or clerk to receive it, and a 
loss had ensued, the defendants might well disclaim any responsi-* 
bility. If the jury found that — no person being at the cars — the porter 
took the package into the company's office, and placed it with other 
freight within an enclosure provided with a lock, which enclosure 
was at the time open, and that a person in the employment of the 
company was then within the enclosure assorting the various pack- 
ages, and the package was delivered to him or placed in his.custody 
duly marked for carriage and delivery, I cannot perceive that any 
negligence could be imputed to the plaintiff, or that any thing was 
wanting to charge the defendants with the safe carriage and deliveiy 
of the goods. 

And yet there was testimony to all this given at the trial. 

Uqder all the circumstances I think, the judge was clearly right in 
charging the junr that if they believed that the package was left in 
the office of the defendants in the charge of any person employed by 
the company, the defendants were liable. 

If the Company are confessedly engaged in carrying as a part of 
their business, ^l may reasonably be expected by those who have 
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gpod^ tQ trcuisport tJbat they ^ill at proper hours have ageois or 
e/gpployers af. the place where they are accustomed to receive ^oods^ 
to iaJf^e charge of packages delivered. And, if a person in their engt- 
pipy ^t the coipapany's office taJke charge of goods delivered to be 
G^rriedi (which tlie jury Iq this case have found!) and through either 
bi^ negligence or the negligence of other employees, such goods are 
Ip^t, they are clearly liable. 

Thip judgment (if any) appealed from, must be affirmed \idth 
costs* 



Before Jad^ INORAHABL 

NoBAH A. CfOLDs agatmt William O'Doxbll Gbraohtt. 

MOTION TO DISMISS AN AFPBAL FROM THB 8PBCIAL TO THB 
^ GENERAL TBRM. 

T|i« time from which the thirty dayi allowed for aopealtng from the ipeoial to the g^^eral 
tenp eommences to ran is the eeryice of notice of the jadgmeut entered by the clerk in the 
jndgmeiit book> and not fkom the time of filing the roU by the deck. 

Thb facts appear in the opinion. 

EUu^ BurriU and Damant lor plaintifib. 

J. Mancrie/f for defendant. 

. Inoraham, J. — The question raised on this motion is, what is the 
meaning of the term "judgment entered upon the direction of a single 
judge," from which an appeal m^y be taken to the general term, vide 
section 348 of the Code ? 

In this case a verdict was taken on the 7th December, and judg- 
ment thereon became final in four days, unless the time was enlarged 
by the judge. Section 2i&5. Sucb judgment is by the 278th section 
to be entered by the clerk under the direction of the judge, and for 
this purpose the clerk is to provide a book for the entry of judgments; 
section S79, in which the judgment shall be entered, specifying tibe 
reliel' granted, or other determination of the action. Section S80. 

It is the duty of the clerk to include interest upon the vendict in the 
esntry of the judgment, and add the same to the costs, up to the time 
wben the judgment is finally entered. Section 310. The whole of 
nirhich is to be inserted by the clerk in the entry of judgment. 

Although the prevailing party is entitled to a judgment upon the 
verdict, fojiar days after Hhe judge orders judgment thereon, yet I 
oanoot adofKt that as the time intended in 348th section, of which the 
notice, of judgjoaent may be given. Such a judgment is uncertain as 
to amount, and there would be no quodi by which the judge will fix 
the amount of the undertaking, or of the sum in which the suieties 
ahould justify. In the present case the damages are only $S6, while 
tbe costa are m,Qcb psa(er than the damages, and uiltil th^y are as* 
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ceiftained, it lyouid be impp^ible to «ay what amoiiBt of security , 
^hwJUi be required to do justice to both pariieSf If we follpw the order 
prescribed in the code, it is apparent that the entry in the judgment 
OQok by the clerk is li^ judg9ient in the cause. Section 264 says, 
that the court shell direct the verdict to be entered, and judgment to 
be rendered thereon. Section 26$ directs such judgment to be en- 
&ere4 by the clerk, Section 380 di^ecls such judgment to be entered 
in the judgment book, specifying the relief granted ; and sec- 
tioDS 9iO and 311 directs the clerk to insert in the judgment the in- 
terest and costs ; and action 231 provides for making up a roll aft<$r 
Uie judgment is entered. 

Thus the entry by the clerk in the judgment book become^ the 
final record of the verdict, and the interest thereon, with the cpsts and 
th^ judgcnent of recovery, and compels all action of the court thcut if 
Qecessary for the decision of the case. The subsequent act of th^ 
clerk iri makioig up the roll by collecting the pleadings pipd copy fsi[ 
judgments^ verdict and ofb^r proceedings, is not t^ judgment, bujt 
^ necessary act op hi^ pert in order to have the sapne docketed ^ Sec- 
tion 981, 3. The appeal to the general terip m^y be m^de io thirty 
d^yf after notice of the judgqse^t — section 332, tba( is, thirty dayf 
after notice of the judgment entere4 by the clerk in the judgmi^nt 
book. 

The affidavit of the dafend^nt^' attorney ^hows that this jjudgrpent 
wee entered i^ the judgn^nt book o^ ^th February, 18dp, ^nd notit^e 
thereof appears to beve been given om 6th February ; and notice of 
appeal was received on 7th Febrinary, which appeal the plfaintiff now 
^loves to diBmiss, upon the ground th^t the sen^e wae pot brought 
within thirty days e.fter notice of the jfidgmei;it oii the verdict wfaij^h 
wa.e ^rved en 21th Deceoaher lejtf 

For the re^sQus cibove staled* I do not consider tlpet ^obe the judgt 
ipent intended, and the notvQe then p^ti^d was u^ne/sessajpy. Th^ 
appeal h^viqg been brwght withilt thirty daya af^ar notice pf th<l 
JMdgwf at eM^r^4 ^f th^ c^erk i*> thu judgowpt hoq}if ia p^aperiy 
taken. 

This motion most be dismissed. 



Before Judge ULSHOEFfSft. 
John J. V. Wbstbevelt, Sheriff of If ew-York^ ait. Robebt R. 

NsLSOIf. 
S>ooble oeeti eHo^ed ia Mtinf tgtintt riierift 

Thb nature of the application appears in the opinion. 
Brown anil Mattheipst for defendantf 
James X. Benedia$ for plaiatiS 
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Ulshoeffbr, J. — The new Code, § 268, (§ 303 amended Code,) 
as to the old statutes, regulating or establisbing attomey^s ftei^ substi- 
tuting a new allowance. 

The new allowance to attorney is in lieu of the old, which is re- 
pealed. But the 2 R. S., first edition, p. 616 and 617, ^ 23 and % 
24, as to double or treble costs, was not an allowance to the attor* 
neys of the additional, hut was an allowance to the successful public 
ojficeT* 

The Code may be deemed (as it is) a new law, changing*the fees 
of attorneys, and repealing the former fees. But this does not repeal 
the sections above referred to, by necessary implication, or in express 
terms. 

The attorney can only recover from his client the new tariff of fees, 
but the clxeni^ in addition to the taxei costs of his attorney, may re- 
cover under the Revised Statutes one half, in addition against his op- 
ponent. The Code does not repeal the client's claim to add to bis 
recovery the taxed costs, and one half thereof in addition. 

If the Code took away the attorney's costs entirely, then one half 
thereof in addition could not be added to the client, because no at- 
torney's costs would be allowed. But even in this view, we must 
admit that where some attorney's costs are left, as well as disburse- 
ments, referee's fees, witnesses fees, clerk's fees, &c. Code ^ 266, ^ 
268, (^311 of amended Code,) the client may resort to the old law for 
additional allowance, if any clause remains unrepealed giving such 
allowance to the client. The attorney's fees under the Code are pro- 
vided for in it, and § 388 (§ 468 amended Code) only repeals laws 
inconsistent with the Code. It does not seem inconsistent to give a 
public officer one half more than the taxed costs for making a good de- 
fence in a case involving his official acts ; nor does the new and 
improved tariff of attorney's fees, although the old tariff is repeated, 
necessarily preclude the officer from recovering the additional al- 
lowance under the sections of old law, which did not give attorney's 
fees, but which gave one half, in addition to the taxed biUt to the client.* 



SBLBCTIONS FROM BBCBNT BNOLISH DBCISI0N8. 

Befm the LORD CHANCELLOR. 

Scarf v. Soulbt. — 2^th November^ 1849. 

Held, reverrins^ the deeinon of the Viee-Chancellor of England, that being indebted at the 
time of making a setttement in conaideration of past o^abitation, ii ioiuffieient to aet it 
aiide under 13 Elix. c 5, withoat evidence of an intention to defraud the creditori ; but a 
reference waa directed aa to debts due from the seller at the time of making the setUement 

John Milner, a woollen-draper, and since a stock-broker, by an 
indeuture dated December, 1842, assigned two policies of insurance 

* The above decision is under the Code of IS4B. 
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on bis life, amounting to about ^5,000, undertaking at the same time 
to pay the premiums tbereon, to Eliza Quitton and her four children, 
in consideration of a past cohabitation which was then discontinued, 
in order to provide for them an annuity of ^250. Upon the death of 
the assignor, in 1846, this bill was filed by Scarf, who had been his 
clerk, and to whom he owed ^200, and Mitchell, a grocer, to whom 
Milner owed ^30, on behalf of themselves and all the other creditors 
against the executors, Mrs. Quitton and her children, to avoid the 
deed on the ground that the assignor was in embarrassed circum- . 
stances, and largely indebted at the time of its execution. The Vice- 
Chancellor of England having decreed the policies of insurance to be 
available assets for the payment of the debts, this appeal was now 
presented. 

Stuart^ J. Parker 9 and Younge^ for the respondents, cited 13 Eliz. 
c. 5 ; Rutsd v. Hammond^ 1 Atk. 13 ; Walker v. Burrows, 1 Atk. 93 ; 
Stephens v. Olive, 2 Bro. C. C. 90; LordToumshend v. Windham^ 2 
Ves., sen., 1 ; Kidney v. Coussmakert 12 Yes. 136 ; Richardson v. 
Smallwoodf Jacob, 552. 

BetheU and Sotuhgate^ for the appellants, citing Lush v. Wilkinsonf 
5 Ves. 384 ; Townsend v. Westacott^ 2 Beav. 340. 

F. J. HaUi for the executors. 

The Lord Chancellor said, that being merely indebted was insuffi- 
cient per se under the 13 Eliz. c. 6, to set asidfe a settlement without 
evidence of an intention to defraud the creditors. As, however, if 
the appeal were dismissed, no other suit could be Instituted by other 
creditors, the course adopted in Kidney v. Couser, Jacob, 198 ; Booth 
V. Booth, 1 Beav. 126 ; Lincoln v. Wright, 4 Beav. 427. The decree 
of the court below would therefore be affir^ned, with costs. 



(Sommon ^Itas. 

Before the FOUR JUDGES. 

Daw v. Cloud and another. — November 13rA, 1849. 

EMPLOTER AND SERVANT BROKER — EXCESSIVE DISTRESS. 

Whore a servant doea eome act ultra, the datj eaat on him by hia master or employer, fhd 
master is not liable ; seeiu, where the act complained of is performed in the executiou of 
hia employer's ordeia. 

This was an action for excessive distress against the defendants 
Cloud and Dunning, a broker. At the trial before Mr. Justice Tal-' 
fourdi on 7th November last, a verdict was returned for the plaintiff 
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with ;£20 damages, and the ju;^ fbnnd that the levy made of ^34 
2». Sd. was too much by ;£18. The arrears of rertt due after the 
distress and sale were directed to be deducted from the jBl8, and 
leave was reserved to move to set aside the verdict, and for a new 
trial, on the ground that the question of the charge for the levy being 
reasonable or not should not have been left to the jury, as there was 
no evidence adduced of its being excessive. The plaintiff Was ten- 
ant to the defendant, Cloud, of a house in King-street, Hammer- 
smith, at a rent of ^dO a year, and a quarter's rent was paid at 
Michaelmas, 1847. Three quarter's rent having become in arrcaf, 
the defendant, in September, 1848, put in an execntion for £27 10^., 
and goods, consisting of forniture and stationery, which the plaintiff'rf 
witnesses alleged to be worth ^250, were sold by auction for ^£68 
6s. A sum ot ^34 2s. 3d. was deducted from this sum for the ex- 
penses of the levy. 

DowiesMll lioW moved, pursuant to leave, and cioritended that 
there Was HO evidence to render Cloud liable for Dunning's acts. 
M'Manus v. Crickttt, 1 East, 106. 

The CouRt satid, that all Dunning had done was in connexion 
with the distress, and in execution of Cloud's orders. Iti ca^es 
where a servant had done something aliunde and vltra the duty im- 
posed on them by the master, the latter would not be liable ; but in 
the present case, it was otherwise. The rule would therefore be 
refused. 



*tnt CfRcurT IN England in tH8 Abion op CHAtiLES it. . 
Trk judges on circait, with the whole body of barristers, attorneys, 
elerks, and serving men, rode on horseback from Newcastle to Carlisle, 
irmed and escorted by a Strong guard under the C6itamand of the sheriC 
It was necessary to carry provisions, for the eoantry was a wilderness, 
which afforded no supplies. The spot wliere the cavalcade halted to dine 
under an ininf>ense oak is not yet forgotten. Within the memory of aoma 
who are still living, the sportsman wandered in pursuit of game to the 
sources of the Tyne, founi the heitths round Keeldar Castle peopled by a 
race scarcely less savatre than the Indians of California, and heard with 
surprise the half-naked women chanting a wild measure, while the men 
with brandished dirks danced a War dance. (See Sir W. Scott's Journal. 
Oct. 7ih, 1827, in his life by Lockbart.)— I Macavley'i Hittory of England, 
285. 



Indelible Ink. 
We have received a specimen of a new writing fluid from Messrs. Ho- 
benthal Brothers & Co., 86 Pearl-street, which we think is far superior to 
any ink now in use. This ink flows freely, and will neither oorrooe a ateel 
pen, nor thicken by age ; it is also indelible for writing upon cloth ; and when 
once put on paper, cannot be obliterated by ordinary chemical processi. We 
cheerfully reeoramend it to tbe profession as a superiur article, and doubt 
oot but it will be found in the offices of most of our lawyen and merchanta. 
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BET STAKEHOLDER. 



This case is reported in 1 Comstock's Reports, but the following di^ 
sedting opinion of Judge Bronson, and tne fact of the concurrenoe 
therewith by Jewett, Ch. J., and Johnson, J., is there omitted. 

The facts of the case appear in the report of the case in Comstock's 
Reports before referred to, and in the opinion of the court. 

J. r. Brady and Charles Juison^ for plaintiff in error, relied upon 
the following points : — 

r. The circuit judge erred in charging the jury that the plaintiff 
could not recover if the money staked had, after the race, been paid 
to Minturn as the winner thereof, with the consent and by the order 
of the defendant. 

1. The Revised Statutes, (1st vol., 1st ed., p. 662, ^§ 8, 9, 16,) 
make the stakeholder liable, whether he have or have not paid over 
the money to the winner. His liability arises from merely having 
the stakes in his possession. 

2. In paying over the stakes to the winner, he knew he was 
Relating the law, and that this liability to refund to Ruckman c6n- 
tinued notwithstanding such payment. 

3. The consent to such payment could not make it legal, nor re- 
lieve the stakeholder from liability. There was no legal noi: moral 
consideration for the transfer of plaintiff's money ; on the contrary, it 
was transferred in violation of the law. 

4. Any other rule would defeat the intention of the legislature, 
and destroy the utility of the statutes against betting and gaming. 
The consent after the race should not create any right or change any 
liability rtiore than the consent involved in the wager itself, viz. : thjat 
the stakeholder might deliver the stakes to the winner. (Reviser's 
Notes, dd vol. R. S., 2d ed., p. 66^, sec. 9.) 

23 



178 THE NEW-TORE LEGAL OBSERVER. 

Coort of A*ppealB. — Rnckmui ▼. Pitcher. 

5. There is no roono for argument that this was a voluntary gift 
of the money by Ruckman to Minturn, like an ordinary donation. It 
was paid by a stakeholder as the stakes of an unlawful wager to the 
winner as such, with consent of the loser, and in illegal satisfiiction 
of the bet. 

To recognise the defendant's position on this point would be palpa- 
bly circumventing the policy of the law. 

n. The first point being well taken, this court should consider the 
points ruled favorable to the plaintiflF. 

in. If this court consider tne other questions in the case, the plain- 
tiff insists, 

1. That this suit was properly brought in the name of Ruckman 
alone, he being the person who delivered the money to the defendant, 
and had the legal interest to demand it back. (1 Chitty's Pleadings, 
Springfield edition of 1839, pp. 2, 9.) 

2. Whether the race in question was or was not lawful, the wager 
upon its issue was void. (Gouvemeur v. Gibbons^ 1 Denio, p. 170.) 

3. The 9th section of the Revised Statutes gives the right of action 
ifutanter on the deposit being made with the stakeholder — not after 
demand made. To require a demand of the deposit from a stake- 
bolder after he has paid it over would be absurd. No demand be- 
fore suit brought was necessary. {Doumes v. Phanix Bank qfCharlei- 
tan, 6 Hill, p. 297.) 

IV. The judgment of the Superior Court should be reversed. 

N. jB. Blunt, Brown and Mathews, for defendant in error, contra. 

I. No error in law, to the prejudice of the plaintiff in error, was 
committed either of the admission or rejection of testimony, or in the 
charge or refusal to charge of the court. 

II. The directions of plaintiff to pay over the money after the 
event occurred, was an order upon the fund, and exonerated the 
stakeholder from liability. . {Hoioson v. Hancock, 8 T. R. 576.) 

1. The plaintiff's remedy after payment over by his own direc- 
tions would be upon the winner. At all events, the stakeholder is 
excused. 

2. It matters not to whom a loser, after the event occurs, directs 
payment of the stakes ; obedience to such order is a protection to the 
stakeholder. 

III. The true and only reasonable construction of the act is to 
make a stakeholder liable, in case where the payment of the money 
is made without the knowledge or against the consent of the loser. 

1. It surely cannot have intended to give a premium to the loser 
for his violation both of the laws of the land and of honor. Yet such 
would be the effect of the doctrine contended for by plaintiff in error. 
He can recover both against the winner and the stakeholder, and that 
too whether paid over or not. 

2. Suppose the money had been paid before the event, on the or- 
der of the depositor, under the construction given to the act by plain- 
tiff, the stakeholder would be compelled to pay again. 
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IV. Upon the evidence, as matter of law, the defendant was enti- 
tled to a verdict. 

1. The suit should have been brought in the names of all the par- 
ties interested. {Campbell v. Richardson^ 10 J. R. 400; Zidly r. 
Warren, 1 J. R. 192.) 

2. A demand was necessary before suit brought. 

The Revised Statutes have only added to the former liability of a 
stakeholder by rendering him as well liable after the event as before, 
but have not altered the law requiring a demand. {Simmons v. BoT' 
land, 10 J. R. 468 ; Alien v. EhU, 7 Cowen, 496 ; Tates v. Foot, 12 
J. R. 1.) 

3. The stakeholder stands in the same position as a naked bailee, 
or a bank receiving a special deposit, and is not liable except upon 
demand and refusal. {Brown v. Cook, 9 J. R. 361 ; Albany Uommer- 
cial Bank v. Hughes, 17 Wend. 94.) 

4. The rule dispensing with demand ought not to be extended to 
new cases. {Doumes v. Phanix Bank, 6 Hill, 297.) 

v. Again, we suppose that the provisions of the R. S. do not apply 
to this case, and that the evidence offered by defendant was properly 
admissible. (1 R. L. 1813, p. 222, sec. 6 ; 1 R. S. 662, sees. 8 and 
9 ; 1 R. S. 672, sec. 65 ; Sess. Laws 1821, p. 175 ; Sess. Laws 
1826, p. 86 ; Sess. Laws 1834, p. 79.) 

1. There is sufficient evidence in the case to show that the race 
was run within the months embraced in the excepting statutes, and 
upon a regular course, and the law will not intend that it was other- 
wise illegal. 

2. The R. S., art. 3d, sees. 8 and 9, and art. 5, sec. 42, are in pari 
materia, and are to be construed as one act. (Dwarris on Statutes, 
675*; Bacon's Abr. Title Statutes, (c.) 

3. The re-enactment, in 1834, of the amendatory act of 1821, is to 
be construed as placing parties in the position in which they stood 
before the Revised Statutes. 

It is to that extent a restoration of the original law, with its amend- 
ments. {Shipman v. Herbert, 4 T. R. 109 ; William v. Roughheedge, 
2 Burr. 747 ; Attorney General v. Chelsea Water Works, Fitzgibbon, 
196.) 

VI. The judgment of the court was correct, and should be affirmed. 

Bronson, J. — The case amounts to this ; the plaintiff made a bet 
with Mr. Minturn on a trot between two horses, and the money on 
both sides was deposited with the defendant as a stakeholder. Min- 
turn won the wager, but the defendant declined paying over the mo- 
ney to him without the plaintiff's orders. The plaintiff thereupon 
declared himself perfectly satisBed, and ordered the defendant to pay 
the money to Minturn as the winner. The defendant did so, and 
about fifteen months afterwards the plaintiff brought this action to 
recover the money from the defendant as stakeholder. The Supreme 
Court has decided against the plaintiff, and I think the judgment is 
right. 
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Under die former statute (1 R. S. 223, § 5) as well as the present * 
one, (1 R. S. 662, ^ 9,) tne money paid upon an illegal wager might 
be recovered back from the winner, but the former statute said no- 
thiog. about an action against the stakeholder. The consequence 
was that no action against him could be maintained after he had 
paid over the money, without objection, to the winner ; and accord- 
ing to the decision of the Court of Errors, in Yates v. Footer 12 Johns. 
1, which overruled the case of Simmons v. Borland^ 10 Johns. 468, no 
action would lie against the stakeholder after the wager bad been 
lost, although the money still remained in his hands. To remedy 
these mischiefs a new provision was inserted in the present statute, 
which gives the loser an action against the stakeholder as well as the 
winner to recover the money, " whether the same shall have been 
paid over by the stakeholder or not, and whether any such wager be 
lost or not." Although the words are general that the money may 
be recovered of t|ie stakeholder whether it has been paid over or not, 
they should be understood as applying only to a payment made un- 
der the original authority conferred by laying the wager and deposit- 
ing the money, and not to a payment made in pursuance of a new 
direction given afterwards. The consent which constitutes a part of 
the original contract of wager, that the money shall go to the winner, 
is nullified by the statute, and consequently that consent gives.the 
stakeholder no authority to part with the money. And whether the 
wager be lost or not, and although the money may have been paid 
over under such void authority, there may be a recovery against the 
stakeholder. But the legislature could not have intended to nullify a 
new and distinct authority to pay over the money, given after the 
making of the illegal contract oi wager, and not constituting any part 
of that agreement. After the money has been staked, and even af- 
ter it is lost, it still belongs to the party who deposited it. It is his 
property, and being owner, he may dispose of it at pleasure. He 
may give it to his antagonist or sink it in the sea. He may do the 
act himself or direct it to be done by his agent the stakeholder. And 
to allow a recovery against the stakeholder after he has parted with 
the money in obedience to the express orders of his principal would 
be allowing a man to be a knave according to law. A recoveiy 
against the winner after he has got the money does no positive 
wrong; and so of a recovery against the stakeholder so lonc^ as the 
nu>ney remains in his hands, or even after he has parted with it,' if 
the act was done without authority. But to permit a recovery against 
the stakeholder after he has paid the money in pursuance of the ex- 
press direction of his principal, given subsequently to the illegal 
contract of wager, would be downright injustice, and we ought not 
to impute such an intention to the legislature. 

The substance of the whole section under consideration may be 
given as follows : Any person who shall pay or deposit any money 
upon the event of any waeer, may sue for and recover the same of the 
winner and of the G^takebolder^ whether the same shall have been 
paid over by the stakeholder or not, and whether the wager be lost 
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or not. If we follow the course which has been urged upon us» and 
give the utmost scope to the language of the statute, several con- 
sequences will follow which could not have been within the intention 
of the legislature. First, the money maybe recovered from the win- 
ner although he has not received it. Second, it ma^ be recovered 
both of the winner and the stakeholder; thus giving the loser a 
double satisfaction. And third, it may be recovered from the stake- 
holder, after he has parted with it in obedience to the lawful dircctioQS 
of the loser. The first two consfsquences will follow just as plainly 
as will the third. But this, like other statutes, should have a reason- 
able construction. The money may be recovered from the winner, 
after he has received it and not before. The loser may sometimes have 
an election to proceed against the winner or stakeholder, but he can- 
not have a double satisfaction ; and though the stakeholder remains 
liable so long as he. has received no fresh instructions subsequent to 
the laying of the wager, his liability is at an end when he has parted 
with the money in obedience to new instructions. 

It is true that the money was paid over to Minturn as winner, but 
it is also true, that it was done in obedience to orders, which as owner, 
the plaintiff had a right to give. It is the same thing in effect, as 
though the plaintiff had demanded and received the money from the 
defendant, and then paid it over with his own hands. In either case 
be would have an action against the winner, because the statute gives 
it, {Lewis v. Miner f 3 Demo, 103,) but he can have no action against 
the agent who followed his instructions. 

A good deal of importance has been attached to a remark of mine 
in L^ms v. Miner^ to the effect, that by the payment the party coor 
sents to part with his property, and at the common law, be would 
have no remedy to recover it back, but the statute, nullifies the con- 
sent, and gives him a remedy by action. The remark was very pro- 
per in that case, when the action was against the winner, bat it has 
no application here, where the action is against the stakeholder. 

I nave always been opposed to horse-racing, and am quite willing 
to do whatever is proper to suppress tlie evil ; but in my zeal for 
good morals, I must qot hang a man for being connected with a 
race, until I can find it set down in express terms, that haqging shall 
be the penalty. 

I am of opinion that the judgment of the Supreme Court should 
be affirmed. 

Jbwbtt, Ch. J., and Johnson, J., concurred in this opinion. 

NoTB. — This opinion of Judge Bronson, is sustained by a case 
not cited on the argument. TarUum v. Baker^ 18 Vermont R* p. 9, 
and reported in Kinne's Law Compendium, for 1849, p. 39. 
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N. 8. 0n))frtor Court 

April Termt 1860. 

Before DUER, MASON and CAMPBELL, Joiticea. ' 

Nathaniel Wbbd and others ads. George W. Ranet and Reu- 
ben S. Cheney. 

MOTION TO set ASIDE REPORT OF REFEREES A3 CONTRARY TO LAW 

AND EVIDENCE. 

Plaintifie brought the action to recover the amount of their bill as proprietora of a newspaper 
for publishing an advertisement of the sale of real estate, under an execution issued upon 
a judgment in favor of defendants. The advertisement was puUished weekly, for nearly 
eighteen months, and (he amount of the bill was $510. 

Held, that as the plaintiffii were not employed directly by the defendants, nor under any 
special directions given by them or by their attorney, there was not such a privity between 
the parties as could entitle the plaintiffi to maintain the action. 

The sheriff or marshal to whom a fi. fa. or other process is delivered to be executed or served, 
does not become the agent of the plaintiff in the full legal sense of the term by the mere 
fact of such delivery. The plaintiff is not responsible as a principal for the acts of the officer 
unless where special directions are given and those directions are followed. 

Report in favor of plaintiffi set aside, order for a reference vacated and a trial ordered — costs 
to abide the event 

This was an action of assumpsit brought by the plaintiffs against 
the defendants, to recover a bill for printing an advertisement of sale 
on an execution, issued from the Circuit Court of the United States, 
for the District of Michigan, purporting to have been issued from the 
said court in a certain suit, wherein the defendants in this cause 
were the plaintiffs, and one Henry Acker was the defendant. 

The declaration contained the ordinary counts for work and labor, 
materials, money counts and account stated. 

The pleas were the general issue, payment and notice of set-off. 

The cause was brought on to be tried before John W. Edmonds, 
Esq., one of the Judges of the Supreme Court, at the city of New- 
York, and was thereupon, by consent of parties, referred to Henry 8. 
Dodge, Esquire, counsellor at law. 

The cause was heard by the said Henry S. Dodge, as sole referee, 
who reported that there was due to the plaintiff the sum of five hun- 
dred and ten dollars, the amount of the bill claimed. 

The facts of the case more particularly appear in the opinion of 
the court. 

Application was now made to set aside the referee's report as be- 
ing contrary to law and evidence on a case made by the defendants. 

David Dudley Field and Harvey A.Weedf for the defendants, made 
and argued the following points : 

L There was no evidence that the plaintiffs were the proprietors 
of the Michigan Democraty at the time of publishing the advertise- 
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meat, for which the action is brought. They are shown to have been 
the publishers^ but that they might have been as the servants of the 
proprietors. 

II. If the plaintiffs were the proprietors, they had no right of ac- 
tion against the defendants, for pubhshing the notice of sale and post- 
ponements, even though such publication were by the defendants' 
authority ; for the printing is done for the officer executing the process, 
and is to be paid for by him. There is no more reason for tne prin- 
ter's sending his bill to the party, than for a lawyer's clerk calling 
opon the client to pay him for copying. The custom in Michigan is 
conformable to the general law. 

III. Even though it were admitted that the plaintiffs were the pro- 
prietors of the paper, and the defendants responsible to them for ad- 
vertising, yet no right of action existed in this case, until the taxation 
of the bill for printing, and the verification of the items by affidavit, 
as prescribed oy the statutes of Michigan and the rules of the Circuit 
Court of the United States for that District. 

IV. If a right of action ever existed in favor of the plaintiffs against 
the defendants, it was lost when the defendants settled with the mar- 
shal, and paid in full for his bill, printing inclusive, without notice of 
the plaintiffs' claim. 

V. There was no competent evidence of the publication. 

VI. Upon the evidence, it appears that the advertising of the post- 
ponements and the postponements themselves, were without the au- 
thority, and against the wishes of the defendants and their attorneys. 

VII. It also appeared, that the charges for advertising were ex- 
orbitant and oppressive. 

VIII. The report should be set aside, the order of reference vacated 
and a trial hj jury ordered, the case being one peculiarly proper for 
that mode of'^tnal. 

Abijah ManUf Jr.^ and Thomas jFf. Rodman^ for the plaintiffs, made 
the following points. 

1. The only question of law involved in this case, is whether the 
plaintiff, in an execution, is responsible to the proprietor of a public 
newspaper for his charges for publishing a notice of the sale of real 
estate belonging to the judgment debtor, which the officer holding 
the process is instructed by the plaintiff's attorney to sell under the 
execution, where the printer is employed by the officer, without the 
personal intervention of the plaintiff or his attorney. 

Upon aU questions of fact, the employment of the plaintiffs in this 
suit, the performance of the services, their value, and the giving of 
instructions by the attorney of the plaintiffs in the execution, to the 
deputy marshal to postpone the sale, and continue the publication, 
the finding of the referee is conclusive. 

2. The services were performed for the sole benefit of the defend- 
ants, by the direction of the officer who held the process, who adver- 
tised the property under the instructions of the attorney of the de- 
fendants, the officer acting in his official and ministerial, the attorney 



Il84 THE NEW-TOte tfeOAL OBfifflaVER. 

Superior Coart — Weed and olheri v. Reney and Cheney. 

in his professional capacity, and both as the agents of the plaintiflfb 
in the execution, and within the scope of their authority, with a view 
to collect the amount of the plaintiffs' judgntient. 

The plaintiffs in the execution, assuming that they were unknown 
to the printers at the time, are liable, when discovered, for the acts 
of their agents, upon the well settled principle of the law of agency. 

An unknown principal is always liable when discovered upon the 
contracts of his agent, although Ithey be made in the agent's name. 
Patterson v. Gaudasequh 15 East, 62 ; Addison v. Gaudasequi^ 4 
Taunton, 538 ; Thompson v. Davenport, 9 B. & C. 78. Note to 
last case in 2 Smith's Leading Cases, p. 212. Story on Agency, § 
270, and note 2, p. 339, and cases cited. 1 Cowen's Treatise, 121, 
and cases cited. Chitty on Contracts, 224, 4th American edition. 

3. When the plaintiffs in the execution authorized Bates & Talbot, 
to collect their debt against Acker, they in legal effect authorised them 
to do everything requisite to effect that object. The advertisement 
of his lands was necessary to enable them to enforce their judgment. 
And this judgment was recovered for the sole purpose of selling 
Acker's equity of redemption in those lands. 

4. Bates, one of the attorneys of the defendants, in their suit 
against Acker, had power under his general retainer, to authorize the 
deputy marshal to depart from the regular course in executing a fi. fa., 
and having given him special instructions respecting the execution, the 
liability of the marshal ceased, and the deputy became the agent of 
the parties for whom Bates acted. 

The relation of principal and agent thereby arose between the de- 
fendants here and the deputy, and they are bound by his acts in that 
capacity. It will not be denied, that if Bates, as the attorney of the 
defendants, had employed the plauntiffs to pubUsh the notice, his 
clients would have been responsible. In legal effect the case is the 
same. Coming v. SotUhl(^n4f 3 Hillt 552. Moon v. Guardians of 
Witney Union, 3 Bing. N. C. 817. 

6. The motion to set aside the report of the referee should be de- 
nied with costs. 

DuER, J. — This is a motion to set aside a report of a referee, as 
contrary to law and evidence. 

The action is brbught by the plaintiffs as the printers and publish- 
ers of a newspaper in the state of Michigan, to recover the amount 
of their bill for printing an advertisement of the sale of real estate 
under an execution which was issued from the Circuit Court of the 
United States for that district, upon a judgment recovered in that 
court, by the present defendants. The plaintiffs were employed and 
authorized to publish the advertisement and to continue its publica- 
tion with notices of the postponement of sale from week to week, for a 
jperiod of nearly eighteen months, by the deputy marshal, in whose 
hands the execution bad been placed for collection, and it is insisted 
that this employment, created such a privity between the plaintiffs 
and defendants, as entitles the former to maintain this action. The 
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feree adopting this view of the case, has reported that there is due to 
the plaintiffs, the sum of five hundred and ten dollars, which is the 
amount of their bill exclusive of interest. 

Upon the hearing, various objections to the report, arising upon the 
facts as well as upon the law, were forcibly urged by the counsel for 
the defendants, but the only question we have found it necessary to 
consider, and shall determine, is the main question of law, upon which 
the right of the plaintiffs to recover ^t all, depends, namely, whether 
there exists such a privity of contract or of law, between them and 
the defendants, as can render the latter personally liable. 

In considering- this question, we dismiss at once the allegation that 
the deputy marshal who employed the plaintiffs is to be regarded as 
the immediate agent of the defendants, and was rendered so by the 
special instructions given to him by the attorney for the defendants, 
in relation to the publication and continuance of the advertisement* 
We dismiss the allegation not as unsound in law, but as unsupported 
by the evidence. The testimony of the deputy marshal in regard to 
his instructions, is exceedingly vague, and standing alone, would be 
inconclusive, and the inference that has been drawn from his testi- 
mony, is positively contradicted and shown to be groundless, by the 
evidence of the attorney and of the marshal himself. We cannot believe, 
and shall not intend, that the referee founded his report upon the truth 
of an allegation which is destitute of a semblance of adequate proof* 
We must [consider the act of the deputy as the act of the marshal, 
and as an act performed by him, not under special directions from the 
defendants or their attorney, but in the discharge of a duty which 
the law imposed upon him. 

In our judgment, therefore, the liability of the defendants depends 
solely upon the proper answer to be given to the general question, 
whether the plaintiffin an execution is directly and personally responsi* 
ble upon every contract which the marshal or sheriff, to whom theax- 
cution has been delivered, may find it necessary or convenient to 
make, in order to render the process effectual ? 

We have searched in vain for any direct authorities in support of 
the affirmative of this proposition, and certainly none such have been 
produced or referred to by the counsel for the plaintiffs. We think it 
may be very safely averred, that no adjudged case resting upon this 
principle, is to be found in the English reports or in our own. The 
mere novelty of an action, it is true, is not conclusive to prove that it 
is not maintainable, since cases have frequently arisen, and may still 
be expected to arise, in which although noprecedents are found, it may 
be demonstrated that the remedy which is sought, ought not to be, and 
without a violation of principle cannot be denied, but it must be borne 
in mind ihatit is onlybysuch a demonstration, that the strong presump* 
tion, which arises from the total absence of precedents, can be overcome* 

The argument that has been relied on in this case as supplying this 
demonstration may be stated in a few words. It is said that a mar* 
shal or sheriff, to whom a fi. fa. or other process has been delivered^ 
becomes by the very act of its delivery the agent of the plaintiffin 

24 
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whose favor it is issued. When the plaintiff is known to the person 
with whom the officer deals, in the course of his employment, the 

E resumption that an exclusive credit is given to the officer may per- 
aps be admitted, but when the plaintiff, as in the present case, is 
unknown, this presumption is repelled, and the general rule of law 
then applies, that an unknown principal when discovered, is directly 
and personally liable, upon every contract made by his agent within 
the scope or limits of his agency. 

The links in this chain of reasoning are perfectly connected, and 
if the truth of the premises is admitted, that of the conclusion cannot 
be denied, but if we do not greatly err, the argument fails in its foun- 
dation and assumes the very position that was necessary to be proved. 
It assumes, that the relation of principal and agent subsists between 
the officer and the suitor, and this assumption, we apprehend, is not 
merely gratuitous, but is inconsistent with the nature of the relation 
which it supposes to exist. 

We have always understood, and until better instructed, must con- 
tinue to believe, that the relation of principal and agent, is in all cases . 
a voluntary relation, springing from a contract, to which, as to all other 
contracts, the consent of the parties is essential. It is described and 
treated as a purely voluntary relation by all the text writers, by Pa- 
ley, by Livermore and by Judge Story, whose treatise upon the sub- 
ject, although one of the earliest, is perhaps the most complete and 
accurate of bis numerous publications. As all these writers explain the 
relation, it is from the principal, and from the principal alone, that the 
agent derives his authority. It is the will of his principal that fixes 
the limits of his authority, regulates its exercise and determines its ex- 
istence. The principal appoints, directs, controls, removes him. It 
is plain that these observations cannot be applied to the relation be- 
tween the marshal or sheriff, and the suitors, who in the prosecution of 
their legal rights are constrained to employ him. As they have not 
the power of selection nor he the liberty of refusal, it cannot be ^said 
that this relation flows from the will of the parties. It is the creation 
of the law, not the result of a contract. He is a public officer, who, 
when he acts for individuals, acts, not by virtue of their choice or of 
his own agreement, but in discharge of a positive, independent duty. 
He is appointed by the government, or elected by the people, is re- 
moveable only by the appointing power or by process of law, and un- 
less where special instructions are given to him, it is the law, and the 
law alone, that defines his authority and prescribes his duties, and con- 
trols him in their discharge. When special directions are given to 
him, the plaintiff is, doubtless, responsible for his acts, so far as the di- 
rections are followed, and in such cases the officer, within a limited 
sphere and in a restricted sense of the term, becomes the agent of 
the suitor, but setting aside these exceptional cases, the assertion that 
they are connected by the relation of principal and agent, is not 
simply gratuitous, but as the observations we propose to make we 
think will evince, is repugnant to established principles, and is con- 
tradicted by the authorities. 
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If this relation exists, it must exist with all its legal consequences, 
for no reason has been, nor, we think, can be given for the exclusion of 
any. If this relation exists, the general rights, duties and responsi- 
bililes of the parties must \^ the same that are admitted to flow 
from it in other cases. Hence, if the plaintiff in an execution as 
the principal, is liable on every contract made by the officer, with 
a view to the execution of the process, as principal, he must be Just 
as liable to third parties for the misconduct and tne negligence ot the 
officer, his torts and his omissions in the course of the same employ- 
ment. This consequence is inevitable, if the employment of the offi- 
cer to execute the process, constitutes an agency in the ordinary and 
legal sense of the term, (Story on Agency, ^§ SOS and 452, and the 
cases there cited,) and according to Judge §tory, this liability attaches 
even where the principal, so far from having authorized, justified or 
participated in the wrongful acts of the agent, has disapproved of 
and condemned them. If, therefore, a marshal or sheriff seize and 
sell the goods of A, under an execution against B, the plaintiff, as bis 
'principal, must be immediately liable to the owner in an action of 
trespass or trover, although the proceeds of the sale not having been . 
paid to him, he has derived no benefit from the act, and it is clearly 
proved, neither directed nor in any manner assented to its perform- 
ance, but on the contrary, as soon as it came to his knowledge, con- 
demned and rejected it. 

Nor can the responsibility of the plaintiff as principal be confined 
within these limits ; he is just as liable for the acts and proceedings 
of every sub-agent, whom the marshal or deputy may choose to em- 
ploy, that is of every deputy into whose hands the execution may be 
passed. A privity exists between a subordinate agent and the prin- 
cipal in all cases, where the consent of the principal, to his employ- 
ment, is expressed or implied, and the law implies this consent in every 
case where the employment is rendered necessary by the nature of 
the agency, or is justified by a general usage, (Story, ^^ 387, 201, 
217 a,) upon both these grounds, if a plaintiff, whose execution has 
be^n delivered to the sheriff, is to be regarded as a principal, bis con- 
sent to the employment of a deputy in the service of a process, must 
be implied, and a reciprocal liability is the necessary consequence of 
the privity which is thus created. He must be personally botind to 
compensate the sub-agent for his services, and the sub-agent is di- 
rectly liable to him for any breach of duty in the course of his em- 
ployment; nor is this all, where a sub-agent is employed with the 
consent of the principal, the responsibility of the original agent, ex- 
cept as to third parties, wholly ceases. (Story, 217 a, 313, 201.) 
Hence, if an under or deputy sheriff, embezzles or refuses to p*ay over 
the monies which he has collected upon an execution, he is not only 
personally liable to the plaintiff, but the sheriff is not liable at all. 
Considered as an agent of the plaintiff, the sheriff has discharged the 
whole duty which the law imposed upon him, and no action can be 
maintained against him. 

It is sufficient to have stated these propositions, and it is needless 
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to cite authorities to show that they are just as contrary to law, as to 
an unprejudiced mind they must appear to be, to reason and justice. 
It is settled by numerous decisions that the sheriff is responsible, and 
is alone responsible, for the acts of his subordinate officers, and that 
as against them no action founded upon a breach of duty can be 
mfiiintained, except by the sheriff himself. They are not liable either 
to third parties or to the suitors in whose immediate service they may 
be acting. {Morse v. Slue, 1 Ventris, if38 ; Cameron v. Reynolds^ Cow- 
per, 403 ; Mclntyre v. TrumbtdU 7 Johns. 36, 36, note; TtUtUv.Love^ 
7 John3.-471 ; Paddock v. Cameron^ 8 Cow. 212 ; Waldon v. Davison, 
15 Wend. 276 ; Colmn v. Holbrook, 2 Comst. 126 ; Paley on Agen- 
cy. 396 ; Story> ^ 310.) It is true that in Tuttle v. Lave, an under- 
sheriff was held to be liable to the plaintiff for monies collected upon 
an execution, but it was upon an express promise of the defendant 
that the court placed its decision, admitting, in the plainest terms, that 
bad no such promise been proved the action could not have been sus- 
tained. In all the cases that have been cited, to which many might 
be added, the sole ground of the decision, is that subordinate officers/ 
as the known agents of the sheriff, are accountable to him alone as 
their principal, and consequently that no privity exists between them 
and the suitors or other persons to whom the sheriff may be respon- 
sible. They are decisions, therefore, which could not have been 
made had the sheriff been considered as the original and primary 
agent, for upon this supposition the privity which is denied must have 
arisen* 

We do not deny, but on the contrary distinctly admit, that in every 
civil suit in which the sheriff is employed a privity, and therefore a 
mutual liability, does exi«t between him and the plaintiff, but it is a 
privity which the law, and not the consent of the parties, creates and 
defines. 

It does not flow from the ordinary relation of principal and agent, 
nor is it governed by the rules upon which the rights and liabilities 
of the parties in that relation usually depend. There is, indeed, 
a partial analogy by which the counsel for the plaintiff and the 
referee have probably been misled, but the analogy fails in the ma- 
terial circumstances upon which the liability of a principal for the 
acts^of his agent is reasonably founded. It is perfectly just that be, 
who employs an a^ent, should be responsible for the actSy within the 
scope of his authority! of the person whom he selects, trusts and con- 
trols, but it is not just that any person should be responsible for the 
acts of a public officer whom, without regard to his own wishes, the 
law commands, and unless he choose to abandon bis rights, compels 
bimt6 employ. 

It is not just that he should be liable for the acts of a person 
whom be does not select, may not trust, and has no power to re- 
move. So far >as by special instructions he controls the discretion, 
and so far as be participates in the wrongful acts of the officer, 
he is justly liable, and no further. 

The remarks that have bean made lead us necessarily to the con- 
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elusion that the referee lias erred in founding his report upon the Bup* 
position of an existing privity between the parties, which entitles the 
plainti£fs to maintain this action ; he has erred in deciding that the 
defendants were in any sense parties to the contract upon which the 
claim of the plaintiffs is founded. It is, therefore, impossible for us 
to confirm his report. We hare purposely abstained from any re- 
marks upon the nature of the plaintiffs* demands, since we desire it 
to be understood, as is the fact, that the special circumstances of the 
case have had no influence upon our decision. The demand of the 
plaintiff, extravagant as the amount seems, and unusual as it certain*- 
ly is, may be perfectly reasonable and just as against the marshal 
or his deputy ; and if so, it is against them, or one of them, that the 
plaintiffs must seek their remedy. They have no right to call upon 
the defendants, who, as to them, are strangers. 

The report must be set aside, with costs to abide the event, and 
the order ibr a reference must also be vacated, since, as the case now 
appears, it is manifestly proper that it should proceed to a trial in the 
* ordinary way. If upon the trial no other evidence shall be adduced 
than the report contains, the judge, if our opinion shall be followed, 
will either nonsuit the plaintiffs, or direct a verdict for the defendants, 
and if we have erred toe plaintiffs will then have the opportunity of 
correcting the error by an appeal to a higher tribunal. 



William CuaTm Notbs v. Ann Maria Blakbican* 

APPBaL from a DBCRBB of SPBCIAL TBRM — SBPARATB BSTATB OP 
. MARRtBD WOMAN — REBTftAINT UPON ALIBNATION. 

Bin filed to cfi*^ ^e mpmib Mtate df n married woman with yariou mum aUeged to bo 
dee to plaiotiff ae her lolieitor and coaneel in eeTOiml snite relative to her eitate. 

H$14 : That when a trast m created to leoare the rente and profits of lands, and to pay them 
over to a married woman to her separate nee, she has no *' separate estate'* that by any act 
of hen can be rendered chargeable with debts. 

The trust ie talid as an eacpress trast onder saU 3> i 55, in the artiole of uses and trnsts, bnt 
^ 63 In the same article, which forbids the person interested in snch a trast from assigning, 
or In any manner dii^sing of his hiterest, is an abednte reetraint upon alienation in any 
fiirdi. 

Hence, as every charge is a disposition, partial or entire, accordmg to the amount, the benefi- 
ciary cannot pledge the rents and profits by anticipation, nor Create any lien thereon in law 
or eqoity. 

The objeotion ie not tnswered by showing that the debt sooght to be oharged was incurred for 
the benefit of the estate, for even in this case the assent of the trustee is indispensable. 

Nor when the beneficiary is a married woman can the creditor bt entitled to a satisfaction out 
of thesnrplus rents and profits under 4 A7, for this section ie confined to crediton who have 
obtained a judgment al law. When the debt is eontraoted daring her coverture, a married 
woman can have no creditors within the meaning of this section. 

Hie reasonable expenses of a trustee, incurred by him for the preservation or protection of the 
eetate, ars in all easee a chaige upon the renu and profits and in some npon the mheritanoe, 
and the lien exists even where no provision for the reimborsemeotof the trustee ie fonnd in 
the instrument creating the trust 

tThere the trustee ie unwilling to become perwnably liable, he may, by an express agreement, 
tftnnfar hh own editable liea to a third party, edvaaoBig the nsce ss ary ftmde, er nadefing 
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Decree modified eo m to limit the reoorery of the plaintiff to the mme doe to him for hie Mni- 
oeo in the suite which the troetee incurred in hie employment under an afpreement that he 
should be compensated out of the rents and profits. No costs to either party upon the ap* 
peal. 

Thb facts of the case sufficiently appear in the opinion of the couru 

Edward Sand/ard and C Judson^ for the defendants, made the fol- 
lowing points : — 

I. The evidence given in the cause does not establish any agree- 
ment on the part of Mrs. Blakeman, by which her separate estate can 
be made, in equity, chargeable with the claim of the plaintiff, or any 

Eart thereof. There is no evidence in the case to create a charge oo 
er separate estate, either as an appointment or as a disposition of it, 
by a contract in the nature of an appointment. 

II. Under the deed of trust executed by Blakeman and wife, to 
Henry F. Belden, dated October 7, 1842, it was not competent for 
Mrs. Blakeman, either expressly or by implication, to create any 
charge thereon. She had no power to dispose of any part of the 
trust estate, nor to make any appointment in relation thereto. 

1 . By the deed referred to, a valid express trust is created. 1 R. 
S. 728, ^ 55, sub. 3. 

2. Such express trust vested the whole estate in the trustee in law 
and in equity, subject only to the execution of the trust, and Mrs. 
Blakeman has no estate or interest in the land. 1 R. S. 729, § 60. 

3. The interest of Mrs. Blakeman in the trust for the receipt of the 
rents and profits of lands was not assi^able ; but it is declared by 
statute that she cannot in any manner dispose of such interest. 1 R. S. 
730, § 63. 

4. The trust being expressed in the deed creadng the estate, it was 
not lawful for Mr. Belden as trustee, nor Mr. Ruckman as h!s succes- 
sor, to make any conveyance or to do any other act in relation to the 
trust estate, in execution of any such alleged agreement on the part 
of Mrs. Blakeman, because it would have been in contravention of the 
trust. 1 R. S. 730, § 65. 

5. Bylaw, only the surplus rents and profits, beyond the sum that 
might be necessary for the support of Mrs. Blakeman, could be made 
liable in equity to the claims of her creditors. The bill did not make 
any case within the provisions of this law, and there is no such sur- 
plus. IR. 8. 729, §57. 

6. The bill does not allem that any rents were due and unpaid to 
Mrs. Blakeman in the hands of her trustee, at the time of her alleged 
agreements, if they be proven to have been made by her. The inte- 
rest of Mrs. Blakeman in the rents thereafter to accrue, and be receiv- 
ed, was future and contingent. Until the l^nt accrued, the person 
who would be entitled to receive it under the trust deed remains un- 
certain. 1 R. S. 726, § 36. 

[IL These objections appearing upon the face of the bill of com- 
plaint, the court cannot make the decree prayed for without annulling 
the. statute. The English cases, and the cases which arose in our 
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State before tbe jcdnfirmatioa of the law in relation to uses and trusts 
have no application. UAmoureaux v. Van Rensselaer ^ 1 Barb. Ch. R. 
34. 

IV. Tbe decree made at the special term should be reversed, and 
the bill of complaint be dismissed with costs. 

Tracy^ for defendant, made and argued the following points : — 
L The plaintiff's right to Recover is sustained by the following pro- 
positions of facts. 

I. The services for which payment is souffbt were rendered in be- 
half of Mrs. Blakeman's separate estate and for its protection. 

S. Those services were indispensably necessary fiir the preserva- 
tion of such separate estate. 

3. They were also useful, and effectually protected such estate 
against the attacks then making against it. 

4. They were rendered on her request and under her constant 
oversight and direction. 

5. She promised that they should be paid out of her separate , 
estate. 

6. The services were rendered and the promises made, with 
the knowledge, sanction and assent of the trustee for the time be- 
ing. 

7. Tbe separate estate was relied on for payment by the plain- 
tiff, and the whole amount of the claim was incurred exclusively 
on the faith of the separate estate alone. 

8. The subsequent agreement by the new trustee, Mr. Ruckman, 
was complied with on the part of the plaintiff, and became a bind- 
ing obligation to pay the demand. 

9. The bills of costs were duly rendered, and were taxed on no- 
tice. 

10. Tbe income of the estate is ample to provide for the pay- 
ment of the sum due to the plaintiff, witnout embarrassing tbe trust. 

II. Tbe plaintiff is equitably entitled to payment out of the se- 
parate estate of Mrs. Blakeman, in tbe bands of the defendant 
Ruckman, her trustee. 

1. As to her separate estate, she is to be regarded as a feme sole, 
having full power to contract liabilities, and create liens and charges 
affecting such estate. Jaques v. Melh, Episcopal Church, 3 J. C. R. 
77, 120 ; S. C. 17 J. R. 648 ; 2 Story's Eq. Jur. §§ 1398, 1400, nt. ; 
McQueen on Hush, and Wife, 294; Gaston Vi Frankham, 13 Lond. 
Jurist, 739 ; North Amer. Coal Co. v. Dyott, 7 Paige, 9 ; S. C. 20 
Wend. 570 ; Firemen^ 9 Ins. Co. 0/ Albany v. Bay, 4 Barb. S. C. R. 
407 ; Clancy's Rights of Women, 343, 4 ; Jones v. Harris, 9 Vesey, 
486 ; Essex v. Adcins^ 14 Vesey, 642 ; Jarman v. Wilkerson, 7 B. 
Monrpe, 293. 

There is no clause in the deed, nor any thing in the nature of 
the trust, depriving her of tbe right of anticipating the income which 
properly attaches to a wife's separate estate. Hill on Trusteest 
42S-4 ; 1 Jarman on Wills, 830, 1 ; 2 Roper on Husb. and Wifot 
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239 ; Harrop v. Howard^ 9 London Jurist, 82 ; Stewart v. KirhwaU^ 
3 Maddock's Ch. R. 387 ; Oreatly v. Noble, Id. 94 ; Murray v. Bar^ 
lee, 4 Simons, 82. 

The trust deed being intended to secure the property to her 
separate disposal, as to both income and principal, should be con- 
strued liberallv in favor of her free and ample control over her 
own estate. Willis on Trustees, 128-130; Stuart v. jEuiaiii, 2 
Barb. S. C. R. 493. 

The right of a married woman to anticipate her income in or- 
der to preserve her estate by a necessary legal defence, is indis- 
pensable to her safety; and a charge made for such a purpose 
should be sustained and favored by the court. Murray v. BarUe^ 
3 Mylne & Kean, 209 ; Id. p. 221, p. 226 et seq. ; Willis on Trustees, 
130 ; Murray v. BarUe, 4 Simons, 82. 

2. The statute concerning alienations by ceBtuu que trust, does not 
affect the plaintiff's claim. 1 R. S. 729, § 60 ; Id. 730, § 63, p. 729, 
§ 67 ; VAmoureux v. Van Rensselaer, 1 Barb. C. R. 34 ; Rogers ▼. 
Ludlow, 3 Sandf. C. R. 104 ; Coster v. LoriUard, 14 Wend. 266 ; 
Firemen's Ins. Co. of Albany v. Bay, 4 Barb. S. C. R. 407 ; 2 R. S. 
174, § 38 ; Hallett v. Thompson, 6 Paige, 686 ; Willis on Tr. 128- 
130 ; May wood v. Johnson, 1 Hill, 228 ; Montgomery v. £t»- 
high, 1 McCord. 267 ; James v. Mayrant, 4 Dess. 691 ; Carter v. 
Eveleigh, Id. 19; Barnessy v. Powell, Amb. 103 ; N. A. Coal. Co. v. 
Dyott, 7 Paige, 9 ; 20 W. R. 670, S. C. ; Lew. on Tr. 463. 

3. The trust estate also became liable through the trustee, Belden, 
who knew, sanctioned and assented to the litigation in defence of 
the property, and took no other steps to preserve the estate when it 
was in peril, but left the care of its defence with Mr. and Mrs. Blake- 
man. Upton V. Gray, 2 Greenleaf, 373 ; 9 Paige, 9. 

4. The plaintiff having relied wholly upon the wife's separate es- 
tate for compensation, while rendering it essential services, is entitled 
to payment out of such estate for services performed in faith of such 
payment. Firemen's Ins. Co. v. Bay, 4 Barb. S. C. R. 416 ; Frazier 
V. Brownlow, 3 Iredell Eq. Rep. 237 ; Jones v. Harris, 9 Vesey, 486. 

6. The subsequent arrangement by the new trustee is obligatory 
on the defendants. The plaintiff complied with its condition. Brooks 
V. Ball, 18 J. R. 337 ; Lloyd v. Williams, 1 Esp. R. 178. 

III. The decree made at the special term was right and should 
be aflBrmed. 

By the Court — Dubr, J. — The object of this bill, is to charge the 
separate estate of Mrs. Blakeman, a married woman, with the pay^- 
ment of various sums of money, that are alleged to be due to the 
plaintiff, for his disbursements and services as her solicitor and coun- 
sel, in several suits in relation to her estate, in which she employed 
him. A decree in his favor has been rendered at a special term of 
the Supreme Court, for the whole amount of his claims, and it is upon 
an appeal from this decree that the cause is now before us« 

We are satisfied that all the material and allegations in the bill in 
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relation* to the employment of the plainti£P, and the nature and value 
of his services are sufficiently established by the proofs, and conse* 
qoently, that we have only to consider the question of law, whether 
he is entitled in whole or m part, to the relief that lias been decreed 
to him. 

The bill avers that all the suits, in which the plaintiff* was em- 
ployed, had a direct relation to the estate held in trust for Mrs. Blake- 
man, and that when he wa^ employed, it was expressly understood* 
and agreed, that he should be paid for his services, out of this estate, 
and that it was upon the faith ot this agreement that his services were 
rendered. The bill also avers, that in two of these suits, those which 
are last mentioned in the bill, the assent of Mrs. Blakeman's trustee 
to the employment of the plaintiff, upon the terms that have been 
stated, was expressly given, but there is no such averment in rela- 
tion to the remaming suits, nor does it appear from the evidence that 
such was the fact. 

In order to determine whether a proper decree has been made, we 
must first inquire into the nature of the estate or interest of Mrs. Blake- 
man, in the property which is sought to be charged, and which the 
bill and even the decree describes, as her separate estate. If this de^ 
scription is true, the propriety of the decree m its present form, is not 
to be questioned, for no doctrine is more fully and clearly established, 
than that a feme covert in regard to her separate estate is considered, 
in equity, in all respects, as a. feme sole. 

The rule was first laid down in these broad terms, by Lord Hard- 
wicke, in Peacock v. Monk^ (8 Ves. Sen. 190,) and for a time, courts of 
, equity seem to have hesitated as to its adoption, and were disposed 
to qualify and restrict its application. No traces, however, of such 
hesitation and doubt, are to be found in the more recent decisions. 
But on the contrary, they have adopted and carried out the rule in 
the fullest sense that its terms import. Consequently, it is now certain 
that where real or personal property is settled to the separate use of 
a married woman, her power of disposition and control is subject to 
no other limitation or restraint than such as the terms of the settle- 
ment directly and plainly impose. Where no such limitation exists, 
the power to sell and convey her separate property, necessarily in- 
cludes the power to charge it with the payment of debts, and in all 
cases, where with her knowledge and assent, credit is given to her 
upon the faith of her separate estate, the creditor acquires a lien which 
a court of equity will enforce. Hume v. Tenant^ 1 Bro. Ch. Ca. 16, 
8. C. ; 2 Dickens, 660; Fettvplace v. Gorges, 1 Ves. Jr. 46; 3 Br. 
Ch. Ca. 8 ; Ebscx v. Atkins, 14 Ves. 642 ; Heathy v. Thomas, 16 Ves. 
696 ; Murray v. Barlee, d M. & K. 220 ; Owen v. Dickinson, 1 Cr. tc 
Ph. 63 ; TulUtt v. Armstrong, 1 Bea. 1. 

In some of our sister states, a ritle exactly the converse of that 
which prevails in England, has been adopted, but our own decisions 
have followed substantially the English doctrine. Jaques v. Meth0 
Epii. Church, 17 Johns. 648 ; Nor^ American Coal Co. v. Dyott, 1 
Paige, 9 ; S. C. 20 Wend. 670 ; Gardner v. Gardner, 7 Paige, 1 12 ; 

VOL. vm. 26 
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CumBing V. WUUamMom, 1 Sand. Ch. R. 17 ; Curtis v. Engd, 8 Sand. 
9S7, 

Vi%d the trust deed which is ia cvideoca in this case» been exe- 
euttd before the Revised Statutes were in forod, this equitable doc- 
trine would have been applicable in its whole extent, and as thetermt 
of the deed impose no restraint on Mrs. Blakeman's power of disposi- 
tioAi we cou\a not have hesitated to affirm the decree exactly as it 
ttands. Upon this supposition, Mrs. Blakeman would have been an 
suitable tenant for life with ah unlimited power to dispose of and 
ebarge her estate, and the facts set forth in the bill and substantiated 
bj lbs proofe, would have given to the plaintifih an unquestionable title 
lo the relief that he has obtained. But the deed was not executed until 
1848. And we agree with the learned counsel for the defendant, that 
this circumstance has rendered the authorities upon which the plain* 
tkiff 's counsel mainly relied, wholly inapplicable. It is in the Revised 
Statutes that we must now seek the rules, that in construing the trast 
deedf wq are bound to follow. And it is by a reference to their pro- 
visions) thai not only the validity of the trust, but the nature and ex- 
tent of Mrs, Blakeman's interest in the lands which the trust embraces, 
must be determined. Applying this test, it is impossible to say, that 
these lands were her separate estate* for this is so far from being traet 
that in reality she had no estate or interest in them at all, the whole 
legal and equitable, by the express words of the statute, being vested 
in her trustee. 1 Rev. Statutes, section 60, page 787. 

The trust which the deed creates, is to receive the rents and profits 
ef the landst and pay them over to Mrs. Blakeman, to her separate 
Hise during her life» and it is therefore valid, according to a recent de^ 
efision of the Court of Appeals, which has fortunately settled a long 
disputed and very doubtful question, {Leggett v. PerkinSf 2 Comstock, 
p. 897,) as an express trust under the 8d subdivision of section 55, in 
the article of uses and trusts. 1 Rev. Statutes, 788« 

By a subsequent section in the same article, it is declared, that no 
person interested in such a trust can assign, or in any manner dispose^ 
of his interest, and we entirely assent to the opinion of Chancellor^ 
Walworth, in VAmnmreux v. Van Rensnlaer^ (I Bar. Ch. R. p. S6«) 
that the necessary effect of this prohibition^ is to prevent the benefit 
eiary from pledging the rents ana profits by anticipation, and from 
creating any lien thereon, in law or m equity, by any contract, means 
or process whatever. The words of the statute operate as an abso^ 
lute restraint of alienation in any form* A charge upon lands, or upon 
the rents and profits, is a contingent disposition of them, partial or en- 
tiret according to the amount of the charge, and it is obvious that the 
Wionnt of the charge, or of successive charges, may be such as to ab- 
sorb, when enforced, the whole value of the lands, or the whole rents 
i^nd profits during the continuance of the trust. 

It follows from these observations, that the claims of the plaintiff, 
SO &r as they i^sc upon the personal agreement of Mrs. B., tier pnn 
i^isef that be should be paid out of tl^ rents and profiu, cannot ba 
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Mfstaioed ; she bad do ri^ht to taake the promise, oor have wf| di^ 
power to eompel its exeouUoii* These items, therefore, is his itcciMM 
i^hich embrtkce the costs and fees for bis profesisbnal Se^yices in the 
tfatise suits, which are first mentioaed in the bill,^ must be rqeclied* 
The employment of the pkiotiff in these suits, was this adt of Mrs^ 
Blakeman and her husbahd, without \ht co-operation df the trustee ] 
it was with them, alone, that the special agreement for his compensa^ 
tion was made, alid it is upon the raUdity of this agreement, as eveiH 
ting, in connection With the natulie of bis servicesi, an equitable lien^ that 
bis ckim to the aid of the court is excliAsively founded. It was, bow- 
e?er, urged ui)on the argument, thfct if tbe existetiee 6f a positive Ikm 
as resulting n'om the agreement of the parties, must be denied, yt\ 
the ptointiS^as a oreditoi; is entitled to the satisfactibn of bis debt from 
the surplus rents and profits under section 57, in the article tifuaea 
and trusts. (1 Rev. Stat* p. 70d«) But this sectioti is limited by its 
terms to demands, for which the debtor is pbtsdnailly liable, Imd tmidk 
are capable of being enforced by an execution at Uw. A maktiedi 
woman who is incapable during her coverture of oontracdngdebtl fiHr 
which she is personally liable, is not within the purtieW ^ the see«^ 
tioB, and cism have ao creditot entitled to the remedy which it giVbs. 
This construction was given to the statute by the Chancelbr» ia 
L^jimourHu^ v. Fan Ro/kMHlaeri and it has been followed by Vi0e- 
Chancellor Sandford, in Badgert t. Ludlow^ (1 Sand. Chan. Rep* 104^) 
It is alleged in the bill, that tJ^ suiu in which the pl&idtiflT was ^retained 
by Mts.Ib. and her husband, related to the trust estate, and that it 
was for the purpose of protecting the estate against the claims of the 
creditors of the husband, that his services were reduiied ; in othf^T 
words, that bis serviees were rendered for the benrat of the estate* 
but although this fact, without any express iigreebient,[mlsy be suj£- 
cient to sustain a charge upon rents and profits, XKrhet a married 
woman has a separate estate, and an unrestricted power of disposal, 
yet we apprehend, that when she has no such estate utd no sUchpower^ 
the assent of her trustee is indis^easable. Even in England, we infer 
from tbe oases, that this assent is tiecessary , whisre aymas «si»e?^ hav*- 
ifl^ a separate estate is restrained from alienation. 

Although, for the reasons that have been given, the larger portion 
of the claims of the plaintiff must be dissUowed, it by no meand Mr 
lows, that the decree which he has obtained is to be wholly reversed* 
On the contrary, as to the residue of his claims, we have no diflicult^ 
in sustaining it. In the other suits that are mentioaed in the bill, b^ 
was einployed by the trustee as well as by Blakeman and his wife), 
and it is expressly alle^^ed, and we think sufficiently proved, that the 
trustee was a party to the agreenient for his compensatton* The 
object of tbe plaintiffs in these suits was to charge the debts of the 
insolvent husband upon the trust estate ; in other words, to set aside 
the trust deed, which was a post-auptial settlement, aa firaudulent Wd 
voidk The defence of those suiu was, tbeiTefere, a du^, wUcfb tho 
law impoyd upon the trustee, and for all rea^naUe expenses loeur- 
led by him hi me disohaise of this Oece9Siii;y dutji he waiB eatilled ttr 
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reimburse himself from the funds in his bands* and from such as he 
teight thereafter receive from the trust estate. The law is most 
clearly settled, and it would be a reproach to its principles or its ad- 
ministration, were it otherwise, that all the necessary expenses of a 
trustee, that is, all expenses of every kind, which are reasonably and 
in good faith incurrecl by him, for the defence, protection or repara* 
tion of the estate, are to be treated in equity as a charge, in all cases, 
upon the rents and profits, and when incurred for the benefit of the 
whole estate, that is, for the benefit of those edtitled in remainder as 
well as the immediate cestui que trusty upon the inheritance and fee. 
Hide V. Haywood, 2 Atkins, 126 ; Balsh v. Highsham, 1 P. WilL 456 ; 
Caffretf v. Darby, 6 Ves. 499 ; WorraU v. Hartford, 8 Ves. 8 ; Davh 
son V. Clarke, 18 Ves. 254 ; Wilkinson v. Wilkinson, 2 Sim. & Stu- 
art, 257. 

Nor can it be doubted, that where the trustee is not willing to ren- 
der himself personally liable, he may, by an express agreement, trans- 
fer his own equitable lien to a third party, by whom the necessary 
funds are advanced, or the services from which compensation is due 
are rendered. (Cases ut supra.) 

That such are the general rules of law was not denied by the 
learned counsel for the defendant, but he strenuously insisted that 
where a trust is created under the Revised Statutes, in relation to the 
receipt and application of rents and profits, the trustee has no claim 
to be reimbursed for any expenses, however necessary, that are not 
expressly authorized by the terms of the trust, nor can it be denied 
that there are some expressions in the opinion of the Chancellor, in 
L*Anwureux v. Van Rensselear, which detached from the context, may 
seem to bear this interpretation. But it is impossible that such could 
have been the meaning of the Chancellor. The doctrine in equity is so 
unquestioned and familiar, that it may be regarded as elementary, 
ihnt all the necessary expenses of a trustee are to be reimbursed to 
him out of the estate, although no provision whatever in relation to 
such expenses is contained in the deed or other instrument, by which 
the trust is created. In every such instrument there is an implied di- 
rection that all such expenses as the preservation or protection of the 
estate may require, shall be incurred, and an implied stipulation or 
promise, that when incurred, they shall be a charge upon the estate. 
( WorraU v. Hartford, 8 Ves. 4 ; Lewin on Trusts, 456.) It is certain 
that no provision is to be found in the Revised Statutes, by which the 
rights and duties of trustees in relation to expenses incurred by them 
in the execution of their trust, are in any degree varied or affected, and 
we shall not dwell on the injustice and absurdity of a doctrine, that 
would enable a trustee without a violation of bis trust, to surrender 
the possession of the trust property, to any person who upon any 
grounds might choose to claim it. 

The agreement of the trustees in the present case, that the plaintiff 
should be compensated for his services, out of the rents and profits of 
the estate, was reasonable and just, and must be carried iyto effect. 
The d^ree, however, mm^t be so far altered as to limit the recovery 
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of the plaintiff to the sum with interest that the agreement of the 
trustee embraced, and thus modified it is affirmed, but without costs 
to either party on this appeal. 



[April Special Term.'] 
Beforo Mr. Juitice MASON. 

MosBs H. Grinnsll and others against William F. Schmidt 

AND GbORGB BaLCHBK. 

ACTION IN NAMB OF REAL PARTY IN INTEREST— OPENING CAUSE BT 
AFTER JUDGMENT PRINCIPAL AND AGENT — ^PARTIES. 

Hie 111th MCtion of the amended Code, irhich reqairee Uiet " every action most be praeecn- 
ted in the name of the real party in interest," ia an adoption of a long eetabliehed rule of 
court! of equity, and it should be applied, as far as may be, according to the principles and. 
practice of those courts. 

A defendant will not be allowed» after jodgment, to have the cause opened m order to set np 
that the suit had not been brought by (he real party in interest, if the parties plaintiff be- 
fore the court had the right to receive the monies recovered and can give a valid discharge 
for the same. 

A factor, or other mercantile agent, who in his own name makes a contract on behalf of his 
principal, is a trustee of an express trust within the meaning of the 113th section of the 
Code, and consequently he, and not his principal, is the- proper party to bring an action on 
such contract 

The plaintiffs purchased and shipped in their own names a cargo of 
corn on board the brig Selma for Sligo* under an agreement with the 
defendants, who had chartered the vessel, and took a bill of lading 
from the master in the ordinary way. The vessel put in at St. Tho^ 
mas in distress, and the com being damaged was sold and the pro« 
ceeds received by the defendants. This suit was brought to recover 
these proceeds. It was tried in March last, when a. verdict was 
given in favor of the plaintiffs, and judgment was subsequently ren- 
dered on that verdict. 

On the twenty-third of April, the defendants presented to one 
of the judges at chambers, affidavits that one of the plaintiffs had ad- 
mitted to one of the defendants in conversation on the ninth of April, 
after the verdict and judgment had been rendered, that the plain- 
tiffs had no interest in the cargo, but that the same was purchas- 
ed by them solely as agents of Baring Brothers, of London, and that 
neither of the defendants had any reason to believe, until after ver- 
dict and judgment, that the plaintiffs had acted as agents in the mat- 
ter, and thereupon obtained an order to show cause why the verdict, 
and all subsequent proceedings, should not be set aside and the de- 
fendants allowed to amend their answer ip conformity with the facts 
alleged in the affidavits. 

EUingwoodj for defendants^ 
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i>. Zx>r^ for the plainuffa. 

Mason, J. — This motion is founded upon the llltb section of the 
amended Code, which declares that *' every action must be prosecu- 
ted in the name of the real party in interest, except as otherwise pro- 
vided in section 113," and the question presented is, whether the 
defendants are entitled, after verdict and judgment, to have the whole 
case opened for the purpose of introducing, by way of defence, the 
fact not previously discovered* that the plaintiffs ooade the contract 
on which the suit is brought as agents or factors for the Messrs. Ba- 
rings. 

This is nothing more thaa a statutoiy enactment of the rule re- 
specting parties which has always prevailed in courts of equity. 
Adopted by those courts on grounds of public policy and conveniencct 
they will never suffer it to be so applied as to defeat the ends of jus- 
tice, and therefore it has received numerous qualifications and excep- 
tions. Some of these have been incorporated in the subsequent 
sections of the Code. Altbou^ from its being placed on the sta- 
tute book it cannot be so easily moulded as before to suit par- 
ticular cases, yet we are bound m its application to adopt, as far as 
practicable, those principles which the courts have found to be best 
suited to advance the ends of justice. Ordinarily the objection of 
want of necessary parties is taken advantage of in courts of equity by 
plea or demurrer, or upon the hearing. I? the absence of necessary 
parties should not be discovered untifafter decree enrolled, the only 
way of presenting the fact to the court, was by bill of review — but 
it rested solely in the discretion of ^the court to allow sn6h bill to be 
filed ; and permission would therefbre be refused, althoutfb the facts if 
admitted, would change the decree, where the conrtt M)oking to aU 
the circumstances, should deem it unadvisabk. (Story's Eq« PL 417.) 
Notwithstanding the statute, we think the court is now at liberty to 
look into the circumstances of the case* and ezeroise its discretion in 
granting or refusing a modon which is anaWons to a motion for 
leave to file a bill of review« If it were made to appear that the 
plaintiffs had no right to the receipt of the monies recovered by the 
judgment, and no title whetever to be parties to the suit, and that 
fact should not be discovered till after judgment, I should conceive 
it to be the duty of the court to interfere by opening the judgmedt 
and to allow this fact to be put in issue, nut that is not this 
case. In the first place^ the plaintiffs are proper if not necessary par- 
ties to this suit. The contract was made by them in their own 
namee*— the com was purchased and shipped by them, end they 
were personally liable fi)rthe fi-eight. Had a suit in chancery beeA 
brought in this contract, a carefiil pleader would have joined thens 
with the Barings, or the true owners, as plaintiffs, and would hardly 
have considered the suit complete without them» (Calvert on Par-* 
ties, 218, 229.) But there is nothing in the Code to prohihii tbem 
from being parties to the suit, althou^ they be agents ; all that Uie 
Code requires is that the real parties in intemst should be be£ot6 the 



Qourt. The statute was intended, as we have intimated, not to esta- 
blish an entirely new rule, but to apply the old chancery ru^e to all 
eases* (See retparks of the conuDissionera to Title III. of the Code 
efl848, p. 134.) 

In the next place. Admitting the plaantifis to be the mere factors 
of the Barings, yet they have, by the terms of the contract, the right to 
leoeive the monies payable under it. The defendants would not only 
be safe in paying them, but boond to do so until actual notice from the 
principals not to pay. The knowledge of the fact that the plaintiffs 
ape agents of the Barings does not in any manner affect the obliga'- 
tions of the defendants to pay them. 

Suppose then this application were granted, and the answer of the 
defendants amended, the present plaintiffs would still be |?roper par- 
lies, and the only effect of the amendment would be to compel the 
Barinp;s to be brought in as plaintiffs. But the right of the present 
plaintiffs to recwve the monies recovered, and to discharge the claim, 
would still remain the same. It is manifest, then, that by the judg- 
ment as it now stands no substantial rights have been violated, and 
that no protection would be secured to the defendants. The whole 
quesdon resolves itself into a matter of mere form ; and the granting 
the motion would be to allow form to over-ride and control the justice 
of the case. 

I am of opinion, therefore, that at this stage of the suit it is not im« 
perative on the court to allow this applicatioiH^but that it is a mat* 
ter resting in discretiono--^nd that in the exercise of a sound discre* 
cretion it ought not to be granted. The only effect of granting it 
would be to delay the rightful owners of the monej from its speedy 
collection, and to afford to the defendants a new trial, when they can- 
not attain it in any other way. 

The preceding observations have been based on the idea the Bar 
rings ought by force of the 111th section to have been made parties 
to Uie suit. That section, however, excepts from its operation the 
cases enumerated in section 118, which reads as fellows : *^ An ex** 
ecutor or administrator, a trustee of an exprete trusty or a person ex- 
pressly authorized by statute, may sue without joining with him the 
persons for whose benefit the suit is prosecuted." 

It has been generally supposed that the words *' express trust" in 
this section refer to trusts otland authorised by the Revised Statutes, 
and which are in the statutes themselves termed '' express trusts," 
and to them alone. It is not necessary, however, to give to the 
words this restricted meaning. They are capable of a more exten- 
sive signification, so as to include all contracts in which one person 
acts in trust for or in behalf of another. * Of this kind are contracts 
made by factors, and other mercantile agents, who act in their own 
names, but fer the benefit of and without disclosing tlieir principals. 
So complicated and so extensively raoufied are mercantile transact 
tions, that it is frequently impossible to tell who are the real parties 
in interest. The parties who execute an order, or make a contract 
lA pursuance of instructions from their correspondent, may be them- 
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selves entirely ignorant of the names or residence of the real princi- 
pals. Tn the case before us, Messrs. Baring Brothers, although they 
gave the order to the plaintiffs in their own names, may themselves 
have been the agents of some house in Sligo, from whom they re- 
ceived their instructions, and that house may have acted under di- 
rections of several dealers there who may have united in the purchase 
of the cargo. Now, if the verdict and judgment of the court on the 
merits is to be set aside and the whole controversy opened whenever 
the discovery shall be made that some person has an interest in the 
recovery who was not a party to the suit, it will be extremely diffi- 
cult hereafter to hold a judgment upon a mercantile contract. If the 
defence now proposed were to be allowed, and the Barings made 
parties to the suit, it might turn out after a second trial, verdict and 
judgment, that the house in Sligo was interested, and by the same 
rule the judgment must be opened again. 

It is, therefore, the duty of the court to apply the words ** trustees 
of an express trust," to cases like the present, if it can be done with- 
out violence to language, and we think it can. Mercantile agents 
and factors who, according to the usage and custom of merchants, do 
business in their own names, but for other parties, are trustees in the 
strict sense of the term. They are so in fact, and they have always 
been held liable as such, to account in a court of equity. The trust, 
though not created by a formal deed or instrument, yet appears upon 
the face of every order contained in the correspondence of theirprin- 

Eals, in pursuance of which they act, and may therefore well enough 
e balled an *^ express trust." 

We know, too, that in the Code words are not always used in the 
strict technical sense — but in such a sense as would be apparent to 
persons unskilled in legal phraseology. There is, moreover, high 
authority for the construction we have given to the words in question. 
In the Code submitted to the legislature at their last session, but not 
acted upon, sections 597 and 598 correspond to sections 111 and 113 
of the present amended Code, and are proposed to be re-enacted in 
the same terms — but with this additional to section 599, ** a person 
with whom or in whose name a contract is made for the benefit 
of another, is a trustee of an express trust within the meaning of 
this section." The commissioners add a note as follows : " Amend- 
ed Code, ^ 113. The last sentence is added to remove a doubt 
which has been expressed." 

The construction put on this section is, then, the construction of the 
commissioners, who seem to have anticipated the very question 
raised in this case. If I am correct in this view, the plaintiffs 
were the proper and the only proper persons to bring this action, and 
the defence of want of parties, even if allowed to be interposedi 
would be unavailing. On this latter point I have consulted with two 
of my associates. Judges Duer and Campbell, and am authorized by 
them to say that they concur in this interpretation of the words 
*' trustee of an express trust," in the 113th section. 

In any view of the casoi therefore, this motion ought not to be grants 
ed«-*and it is denied with costs. 
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8BLBCTI0N8 FROM BBCBNT BNaLISH DBCISI0N8. 

Before the LORD CHANCELLOR. 

FOLLBTT v. JeFFRBTS AND OTHBR8. 

PRODUCTION OF DOCUMBNTS — SUIT IMPBACHINa DBBD^*8PB0IFZ0 AXi* 
LBOATION OF FRAUD. 

Held, that an ordeT will not be made for the prodaetion of docnmente, dee., in a rait hapeaeh- 
ing a deed for fraud, onlesB speci6c fraud ie alleffed, and that a general allegation of frand 
it ineufficient The order for production made oy the Vice-Cbancellor, waa therefore dis- 
charged, bat leave was given to amend, and motion directed to stand over. 

This suit was instituted by the plaintiffs, as sequestrators on Mr. Tay- 
lor's estate, under a writ of this court, in Cooper v.TayhVi to impeach 
a deed of assignment of an annuity by Mr. Taylor to his wife, on the 
ground of fraud. The Vice-Chancellor of England, having made 
an order therein, directing Mrs. Taylor and her solicitor to produce 
the deed and certain letters and documents, including cases and opin- 
ions of counsel, and which related to the preparation of the deed, 
this appeal was now presented. 

J. "Parker and Freelingf for the appellants, contended, that these 
documents were privileged, bein^ confidential between clients and 
their legal advisers before proceedings commenced, and those subse- 
quent had been produced, citing Greenough v. Gaskell, 1 Myl. & K. 
98 ; Holme* v. Badddey, 6 Beav. 621 ; 1 Phill. 476 ; Reece x. Trye, 9 
Beav. 316. 

RoU and Kinglake^ for the respondents, urged that the documents 
should be produced, in order to show the fraud alleged in the deed : 
Sawyer v. Birchmore, 3 Myl. & K. 672 ; Desborough v. RaudifUf 3 Myl. 
& Cr. 616 ; BUnkinsopp v. Blenkinsopp^ 10 Beav. 277. 

The Lord Chancellor said, that in order to take the case out^of 
the general rule for protection of privileged communications, the pre- 
cise nature of the fraud must be specifically defined, and their pro- 
duction could not be ordered upon a general allegation of fraud. 
The bill must therefore be amended, and the motion in the meantime 
stand over. 



Olbgo v. Fishwick. 

partnership-— intbrbst of widow and admin8tratrix of db- 
cea8bd partner in assets. 

field, that the widow and mdmiDiitratrix of a deceaied partner and eo-levoe of oollieriQSf had 
•uficient intereit to inpport a toit to realize the partnenhip aiMtf ; and the order of IHos- 
voL. vui. 26 



Chancellor Wignin for aniDJonctioii to roBtrain the defendante from proceeding in the man- 
agement of the partnaiehip b«riae«) and to appoint a recei?er, waa affirmed with coitL 

Tms was an appeal from the Vice-chancellor Wigram, who had 
granted an iniunction to restrain the defendants from assigning or 
transferring their interest, under certain renewed leases, as partners 
in the Altham Coal Company's Collieries, in Lancashire, without the 
oonaentof theplaintiS^or of the other co^partners in the undertaking, 
and from further interfering in the mana^ment of the business of the 
company, until the partnership concerns were wound up, and a re- 
ceiver appointed ; and a reference was directed to the Master {upon 
thft defendant's refuising to pay into court a certain proportion of the 
partnership profits,) to appoint a receiver of one-sixth part of such 
profits, and the defendants to be at liberty to propose themselves. 

The suit was instituted on behalf of the widow and administratrix 
iifoneof the lessees and partners, and sought to dissolve a partner- 
ship in the collieries, and to realize the assets for the benefit of the 
parties interested. 

Wdoii and ElmsUg^ for the appellet)ts, contended, that plaintiff had 
hot sufficient interest in the property to emitle her to a decree, on the 
ground of an assignment made by her in 1839. 

The SolitiUfr^General and IMAe^ for the respondents. 

The LoliD Chancbllqr held, that the plaintiff was the proper and ' 
dtitfr peiton \Vh6 could move in a suit to realize the assets, and that 
^jlbe^^^s not denuded, as i^as contended, of all interest in the part- 
nership property. The order of the court below was therefore 
affirmed with costs. 



Befiore the VICE-CHANCELLOR OF ENGLAND. 

Parsons v. Bbntn. 
attorney — ^partnership — ^dissolution—costs. 

"Wliete A. and 1ft. i^ere in partnenbfip as loTicitoii, and B. had quitted ihetown at which they 
'^ctiied and neTisr retaroed, on the fi^nnd, a« he alleged, of A.'s haviBg ^tead falee i%- 
porti respecting him, bat for which an indictment, although preferred by B., wie net pmuiw- 
ted: Mtld, that the allegation was answered by the non-proseeation of the indictment, and 
a disMltttion decreed from the time of B.^s leaving the town, with ooeta. 

Richard Parsons and Hichtird WHlfam B^nn carried on business, 
attorneys and solicitors in partnership, from 1833, at Mansfield, 
'Nbtts., and in May, 1845, Richard Jdseph Parsons, a son of the platii** 
tiff, was taken into partnership. Iti April, 1S4B, Mr. Benn left the 
town in consequence, as he alleged, of certain reports circulated by 
^plaintift* against fais moral character, and after bis departure, tbe 
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pfattotiff ditcoverod ibal b^ bad roc^ivfd ^od opt ftqqowt^di $^r YW^. 
om partnerabip inoniea wd disponed pf b^rxw^ niJAwi^y %bf|rf^ m4 
bad abo takeo away ao lad^nturQ of niortgag^, ta wbipb k^ Y%9iW\9> 
iD part entitled* Tba plaintiff, iq Jw^, ISiSi pl^tajo^d an iiyiinotifiii, 
ex fhartet to restrain the defendant from interfering in tbe paI;tp9l^^^ 
business. The defendant preferJT^d ^ bill of iodi^tn^WA ^g^i^t tJ^M^ 
plaintiff for spreading injurions reports respecting him, but the de- 
fendant not appearing to prosecute, it was dismissed. The bill was 
now filed for tne dissolution of the partnership from the 11th April, 
1848, and for a refereAc;^ V> tfiisA ^fce. acpai|Pt§i -and for a continuance 
of the injunction. 

Bethell Bind Glasse^ in support of the petition. 

MioltBXidJervii, oootra, contended, tbat tbe diMplntioii 09^Id poly 
be deemed from the present time, oiting Sayers v. Benneitf 1 Oez, 
107. 

The VicB-CiiANOBLLOR said, the defendant had voluntarily left Ibt 
town and never returned ; and if there was any foundation for bfi 
charge against the plaintiff of spreading false reports, haw was it bc) 
did not prosecute the charge 9 The dissolution must take place from 
April 11, 1818, and the defendant pay the costs of this application. ' 



Ohifchasb v. Sibcpson. 

WILIi— CODICIL — SBPARATB t7BB. 

UpMooMtnietioiiof awaiand oodioU, h«M tbat thetM^atw'BM^i wtaetUtladtotlMilvid 
deyised, bat not to hv *WI"I^ ^* 

Tjit^ testator, George Pest, by bi? will gave aqd b^qu^athed tp his 
sister^ Js^ne Cbipchase, the 9un^ of ^1000, British sterling pv!frpnc;yi 
{qx bef, or her children's sole use, benefit and behpofi for ever, an^ 
desired bis executory, as soon as practicable, to pay the sarnie \o beVf 
By a codicil he directed his executors to invest a like sum in the fimds, 
aad to pay the dividends thereof to bis sister towards her ^"PP^^ 
and to enable her better to support, clothe, and educate tier chilJrenT 
He also directed that when tbpypqngeat qhild attained the age of SI, 
the fund was to be divided among them, share and share alike. The 
sist^ 9unrived the teytato^ , 

Bethel^ BjoUy J. ParTcert Malinst Hallett^ Palmer and Oifforif ap« 
peared for the sQverf^l parlies* 

The VioB-CHANCBi.LOR.*-^The claa3e in the will* yrbicb ba3 ml 
been read, whereby the testator rave jS400 to John Ghipchase to 
manage tjie f^roj, or if he diedi to pis (the testator's) sister, ar^ iq the 
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event of her decease, to be paid to her children, share and share alike, 
showed that the meaning the testator put on the word ** or" was dis- 
junctive ; and the words '* as soon as practicable, further explains 
the testator's intention to be,, that his sister should take the fund if 
she survived, but not to her separate use, or, if she died before him, 
that the children should be entitled thereto. 



Bbnyon v. Nbttlbfold. 
discovbby — ^demvrrbr — ^immoral coxsidb ration. 

A demnrrer wa allowed to bill filed for the diecovery of the eonaideration and termi of an in- 
atrament, and for an injnnetion reitraintng an action at law thereon, where the plaintiff ad- 
mitted by hia bill that he had participated in the immoral act which the deed waa calcolaiad 
to produce. 

This was a demurrer to a bill filed by the plaintiff to restrain an ac- 
tion at law brought by the defendants upon an instrument which the 
plaintiff alleged, though good on the face of it, was invalid as given 
tor an immoral consideration. The bill also sought a discovery of 
the consideration for, and the terms of, such deed. 

Rolt and Hare^ in support of the demurrer, cited 2 Russell on 
Crimes, 686 ; Rex v. Delavalf 3 Burr. 1434 ; Franco v. Bolton^ 2 Ves. 
868; Batty v. ChtiteT^ 6 Beav. 103, as showing that this court would 
not grant a discovery where, if granted, it would render the parties 
liable to an indictment. 

BetheU and Birij contra, cited Oray v. Mathias^ 5 Ves. 286 ; Smyth 
v. Origin, 13 Sim. 245 ; Hawkins v. Hall, 1 Beav. 73. 

The Viob-Chanoellor said, that as the plaintiff had admitted he 
was a participator in the immoral act in consideration of which he 
allegea the instrument to be invalid, the discovery would not be 
granted. Demurrer allowed. 
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OOSDBN v. ElPHICK AND ANOTHER; VaSS V. SaMB ; MaTNARD V. 

Samb. 
falsb imprisonment — constable — bona fides. 

Three aetiona were brooght against a constable for false imprisonment, and against another de- 
fendaat lor pointing oat the plaintiffii as the parties eoneerned in the sale of a horM which 
had escaped and broken a boy's ann» and the plaintiffii were taken into custody, but discharg- 
ed by a magistrate : HM^ that the question of hdna fide9 of the constable was righUy im- 
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ported into the qoeetiOB by the judge in hii diieetioa to the jury, and thai the other deieod* 
ant waa not liable. 

Thbse actioas were brought against the defendants, to recover com- 
pensation for false imprisonment. It appeared the plaintiffs were 
engaged in selling a horse at a fair, and that the halter slipped out of 
the hand of one of them, and the horse became frisbtened and ran 
away. A boy was knocked down and his arm broken, and upon a 
cry being raised by the bystanders for the police, the defendant. El- 
pbick, explained the circumstances to the defendant, Bennett, a police 
constable, who took the plaintiffs into custody. Upon the following 
day they were discharged by the magistrate. Mr. Baron Aldenon^ 
who presided at the trial at the last Surry Assizes, directed the jury, 
that the questions for their consideration were, first, whether Elphick 
had given the plaintiffs into custody, or merely pointed them out as 
the persons responsible, if any one were so ; and second, whether 
Bennett had acted bona fide as a constable in arresting the plaintiffs, 
and that if so, he would be entitled to a verdict, under the 24 6. IL 
c. 44, s. 8, which requires all similar actions to be brought within six 
months after the arrest. The jury having found for the defendants, 
rales for new trials were now moved for» on the ground of misdireo 
don. 

Baulk%n$t in support of the motion. 

The Court said, the question oihonafidei was necessarily import- 
ed into actions of this nature, and there was no doubt that the defen- 
dant Bennett had acted in his character as a policeman. As to the 
other defendant, he was not liable for merely pointing out the real 
parties to a constable, who had mistaken some one else, and the rule 
would therefore be refused. 



Waklby v. Cooke and anotbee. 

lxbexi — ^excessive dabcaobs — ^justitcation— evidence — 

cobonbrs. 

The eoQTt will not diitnrb the Toidiet of a jnry, on the grennd of ezeearire damagee, nnleai H 

cleariy appean that groes iDJastica had been done. 
In rapport of a juatification to a libel, that the plaintiff waa " a libelloaB jonnialbt," the reeofd 

of a jndgment obtained against the plaintiff for libel, with JCIOO danagee, waa prodneed: 

Held^ insnffieient, the libel being general. 
StmhUt the practice of eoroneie of ezclnding penona againat whom chargea might be made, 

la contrary to law, and ahonld be diacontinned. 

This was a rale nxn to set aside the verdict for the plaintiff and for a 
new trial, on the ground of excessive damages and misdirection. The 
action was brought to recover compensation for libellous articles in 
Medical Timee upon the conduct of the plaintiff, as coroner of Middle- 
sex* in the inquest on private White at Ilounslow, charging the plaiq* 
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tiff with employing his friends tkefeoo and participating in the ] 
wilh tampering with the witifesses and reporters, and rernsing to per- 
mit the officers or men of the regiment to be examined, — ^for the purr 
pose of gaining popular applause. The defendants pleaded notguil- 

gand a justification. The trial took place at the Sittings after last 
ilary Term, before Pollock, L. C. B., who directed the jury that the 
coroners of England had been in the habit of refusing to examine on 
oath parties who might be implicated in the subject under inquiry, 
and also lefl it to the jury to say whether, in connexion with Mr. 
Bransby Cooper*s evidence, the production of the judgment roll of a 
verdict against the plaintiff for Mr. Cooper, with ^100 damages, for 
a libellous article in the lancet, established the justification of the al- 
leged libel calling the plaintiff ^'a libellous journalist." The jury 
found for the plaintiff with ^300 damages. 

The Attomey''Oeneral^ E. James, and Bramwdl, showed caus^ 
against tb^ rqle, which was supported by WUkins, S. L., and Dean- 
ley. 

Thb Court said, that unless gross injustice had been done, this coart 
would not disturb the verdict of a jury in whose province it was to 
award the amount of daiAages. The direction as to the practice of 
coroners was not on a point of law, but a mere statement of what ap- 
peared to be the uniform practice as to Middlesex. The practice, 
however, of so excluding persons against whom charges might be 
made, should be discontinued. Thq record produced merely snowed 
that judgment had been once recovered agamst the plaintiff, and did 
not justirjrthe words *♦ a libellous journalist," which must be undez^ 
stood to ixiean that be was habitually so. The ryle would therefore 
be discharged. 

tfommoit |)Ua& 

Hitchcock v. Sboth. 

abobtivb railway oompanyr^|fiaj|ilitt of attorney for rb- 

frbshmbxts. 

Whare an attorney to an abortive railway company bad aooietimM ordered refreebmenta Ibr 
tlie proTiaioDal direeUnm and had, wb«pi called on for payment, promised to see to it and |^t 
It ffi^ nnd bad also snbseqnenUy paid money on acconnt, he was held liable in an action 
to recover the balance* althoagh the hill had first been made ont in the name of the com- 
]Muiy* 

Htld, that the registry of shareboldenhad been properly rejected as evidence at the trial 

Tais was a motion fer a new trial on the groands of misdirection and 
improper reeeption of eridenoe. The action was brought by the 
keeper of Ghray's Ion Coffee House against the defendant, an attor* 
ney, to recover the balance of an account for refreshments, &c., sup- 
plied to the members of the Devon aad Bristol Railway Company, 
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The provisional commiltee of the company had been appointed on' 
September !» 1 845, and the defendant appointed attorney on Sep- 
tember 21, and the orders for the refreshments were sometimes writ- 
ten by the defendant and sometimes by one of the committee-men. 
The bill had been first made out in the company^s name and sent to 
the defendant, who had been requested to settle the claim, and had 
promised to see to it and get it paid, and subsequently had given £26 
in part payment. The defendant, at the trial before L. C. J. Wilde, 
tendered a register of the Bbareholdars^ whom he contended were the 
parties liable, but it was rejected, and the jury directed to find whe- 
ther the defendant had or had not held himself ont as responsible for 
the refreshments. A verdict having been returned for the plaintiff 
with ^30 lis. 4d« damages, the present motion was made. 

Pi^otU in support of the motion, contended that the defendant had 
not given the orders in his personal capacity, bnt as the attorney to 
the company, and did not therefore pledge himself personally there- 
by, citing Dotvman v. JVilliamSf 7 Q. 6. 103 ; and also that as the 
plaintiff had, by making out his bill in the name of the company, 
elected to charge the company, he could not now charge their agent, 
Thomson v. Davenport^ 9 B. & C. 78. The rejection also of tM re- 
gistry irf* shareholders was wrong «ccoidiag to Lord Dalhoum's Act. 

The Court said, that the defendant's cond^ict when called on to 
pay, tended to confirm the plaintiff in his belief that he was to look to 
the most active person for payment, and was snfl&cient to justify the 
finding of the juiy. As to the rejection of the registry of shareholders, 
it appeared from the judge's notes that it had been withdrawn, but 
at all events it was properly rejected. The rule must therefore be 
refused. 

fitDUtD. 

The Amcrican Admiealtt, iti JanadieUon Mid Fraetioe, witfi |NwetieaI Fennt and Dirao* 
tiont. By EiuiTOf C. Bbmidict. New- York : Banks, Gould Sl Co.» Law BookaaUaia. 
Albany t BAfiKi, Gould 6l Co., 104 SUte Street 1850. 

This is a work that must be of great service in the profession : its object is to 
present to the public, a view of tne law and practice of the AdBuralty Courts Jn 
the United States. 

The book is truly an American one. Mr. BsmBDior, its author, is a Counsel* 
lor, who has been for many years past, eitensively engaged in Practice in the 
Admiralty Courts, and his experience here may be said to be equal to any other 
counsel in this branch of the kw. 

The first 338 pages of the work* is taken up with an exposition of the Juris^ 
diction of the Admiralty Courts, under the powers conferred by the Constitu- 
tion of t^e United States. 

The learned author claims m his work, that Admiralty Courts ought to exer- 
cise jurisdiction over all cases connected with navigation, and arising fromt he em- . 
ploy men t of ships which be says, are 4i general term, and in law aree4|uivalent to 
vessels ; a vessel is defined to be a locomotive machine, adapted to transjporta* 
lions over rivers, seas and oceans. 

We are aware that all the earlier writers on maritime law, held that all tnds 
and comoierce, which was carried on in any vessel that navigated^ eiAer njpontlie 
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■ea, or riven, or in an^ place of still water, such as a haven, harbor or lake, were 
governed by the Mantime Code. 

The Maritime Law, has always governed the law of ships, and vessels and 
naval commerce, wherever it was found, until controversies arose in England as 
to jurisdiction, between the Admiralty Courts and Courts of Common Law. 

This controversy grew so great, that it attracted the notice of the British Par- 
liment, in 1389, and produced the restraining acts of lUchard IL It appears to 
have been a contest, whether the Common Law Courts or the Admiralty Courta, 
should have the emoluments and fees of a class of cases which appertained to 
trade and commerce. It was undoubtedly founded on a money question, and the 
Common Law Courts succeeded in taking away from the Admiralty Courts, a 
large class of mercantile cases, by urging the superiority of a trial by jury over 
that of a trial by a single jud^. 

We are decidedly of the opinion, that the Common Law side of the question 
had the best of the argument. It certainly succeeded with the Crown and Par- 
liament, m taking the largest portion of the business of the Admiralty Courts 
from them, and transferring it to the Courts of Common Law Jurisdiction, 

The times and conditions of society have since changed. So long as the pro- 
cess of arrest was used both by Common Law Courts and Admiralty Courts, 
the reason of the law was in favor of the former, but when we see the whole 
world rise up to abolish arrest of the person in causes founded on contract, we 
find that there is a strong necessity to rail back upon the doctrine of hypotheca- 
tions, liens and priveleges. 

Mankind when they divest themselves of the possession of their property, 
require some security beyond the personal obligation of the purchaser or ag^nt, 
and hence just as fast as the doctrine of personal arrest is discarded, by our 
laws, the necessity of hypothecations is acknowledged by the trading world. 

Our Common Law Courts may be moulded in time to meet this new state of 
things, but the Admiralty Courts are already organized to our hands for the pur- 
pose of enforcing liens and hypothecations upon goods and chattels, freights, 
ships and vessels. 

Carriers by land and water should always hold the machine or mstrument of 
conveyance, bound for the fulfilment of the contract of transportation. 

We have of late seen a strong tendency in our national courts to give to ship- 
|>ers and consignees of goods, when lost or damaged, remedies for the viola- 
tion of the contract of shipment, which would have been under like circumstances 
denied, at an earlier period of our national existence. 

Indeed, Congress has by a statute, extended the Admiralty Jurisdiction over 
the great lakes and rivers falling into them, and we see not how this jurisdiction 
can be well denied, wherever ports of entries are made on rivers and internal 
waters of the country. 

Mr. Benedict's book is full of reasoning and historical learning on this point. 

It contains also a review and collection of the law upon Admmilty Practice, 
of 150 pages or more. 

The practical forms of this work take up 170 pages and upwards, and are a va* 
luable compilation for the professional reader. These precedents, with a few ex- 
ceptions, the learned author tells us, have been selected from the accumulated 
papers of twenty years of the author's own practice. 

On the subject of costs in the Admiralty Courts in New- York, Mr. Bxvxdict, 
at page 801 of his book, tells us, that the rates of fees established in the southern 
district of New- York, for Prociort and Advoeatet, have always been less than the 
fees in Common Law and Equity Courts, which assertion we have found fully veri* 
fied by our own experience. 

We recommend Mr. Benedict's book for a thorough perusal by all those who 
desire to acquire information on the subject of the jurisdiction and practice ot 
▲dttualtyCourta. 
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N. fi. Superior dcttrt. 

[May General Term^ 1850.] 
Before DUER, MASON, and CAMPBELL, Jnetioee. 

OsoRGB T. Stanley v. James Watson Webb. 

LIBEL — ^PUBLICATION OF EX PAETE PB0GEEDING8 BEFORE A BCA-* 
GISTRATE ^DEMURRER TO REPLICATION. 

I The pnblicatioD of ex parte preliminary proceedings before a police magiBtrate in criminal mat- 
ten, ia not privilei^ed. 
The pnbliaher muat find hia jnatification not in privilege, bat in the truth of the pnUication. 

This was an action for a libel published in the Courier and Enquirer, 
of which the defendant was the editor and proprietor. 

The publication, as set forth in the declaration, was as follows : 
" City Intelligence. — Extorting money to hush up a complaint.*^ 
Bome time ago a negro, named James W. Phelps, was arrested on a 
complaint preferred by one George W. Stanley, that he had posted 
up handbills purporting that the steamboat Manhattan would leave 
for Albany, fare fifty cents — whereby a large number of persons 
took passage on her, not discovering, until it was too late to remedy 
the mischief, that the Manhattan was only going to Coxsackie. The 
negro was held to bail for the offence, and now comes forward and 
makes a complaint against George W. Stanley, who caused his ar- 
rest, and officer Lownds, as follows : he makes affidavit, that after 
arresting him, Stanley offered to let him go, and not prosecute, if he 
would give bis watch or ten or fifteen dollars, which he refused to 
do ; Stanley subsequently renewed the offer after he had arrived at 
the police office, and he again refused. After he was out on bail, he 
swears that officer Lownds came to him and offered, on considera- 
tion of receiving $50, to get him discharged, and he not hiiving so 
much money, gave him all the cash he had, amounting to $22 05, 
and his note at sixty days for $25 more, which was accepted by 
Lownds, who afterwards shared with Stanley, and the note is said 
to have been since seen in Lownds' possession. Subsequently to 
this Stanley again called upon Phelps, and wanted him to pay moxB 
VOL. vui. 27 
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money to him, which' he 'refused to do ; and finding that be had been 
cheated out of bis money and would be held to bail to answer ihe 
complaint preferred, he makes this charge. Officer Lownds, we un- 
derstand, produces a permission from the mayor, allowing him to re- 
ceive $25 from Phelps for obtaining bail- for him, but it is said to be 
d^ted subsequent to this transaction, and is intended, doubtless, to 
cover it up." 

The declaration contains the usual counts. The damages were 
laid at $5000. 

The defendant pleaded, 

1st. Not guilty. 

2d. That before the printing and publishing the said words, and af- 
ter the arrest of Phelps, said Phelps appeared in person before W. 
Wain Drinker, one of the police magistrates of the city of New-York, 
and preferred a complaint, which was in writing as therein set forth 
— *' and tnat the said proceedings before said magistrate Were judi- 
cial in their character, and were openly and publicly conducted 
before said justice, and that the said alleged publication as afore- 
said, was a true, fair, and correct account of the said public pro- 
ceedings before said magistrate.'* 

Replication as to so much of the plea of the defendant as avers 
that said Phelps appeared in open court, &c.; that the plaintiff 
ought not to be barred, ficc., because he saith «* that the said com- 
plaint, so prefered for, was a primary and original complaiut, and 
made by James W. Phelps, ex pdrte^ in the absence of the plain- 
tiff, and without cognizance thereof to him, and that the matters 
therein stated of and concerning said plaintiff, and of and concern- 
ing the several persons, matters and things as in said declaration 
mentioned, were and are false, libellous, and untrue, as in said de- 
daration set forth, and that the said libel in the said declaratioil 
mentioned, was published of and concerning the said ex parte com- 
plaint, and of and concerning the said several persons, matters and 
things in the said declaration mentioned.'* Concluding with a veri- 
fication. 

Demurrer to replication, assigning the following causes of demur- 
rer: 

First. That the said replication is bad in form, because it contains 
no new matter which amounts to more than a denial of the allega* 
tions of the plea ; and it concludes with a verification. 

Second. That the replication is bad in form, because it confounds 
and mixes up two separate issues, or defences, or allegations, which 
ought to be kept distinct, one is, that the complaint, or statement 
made by Phelps, was made ex parte, in the absence of the plaintiff, 
and the other is, that the statement or complaint made by Phelps 
was untrue. The first is intended to be a mere denial of the defen- 
dant's plea. The last is denying what is virtually admitted by the 
defendant's plea. The defendant should have the privilege of an- 
swering or demurring to the first, without being compelled to answer 
the second. * * 
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Third. That the said replication is bad in lubstance, because it 
is immaterial whether the said statement made by Phelps was made 
in the absence of the plaintiff or not, if, as is admitted by the replica- 
tion, it was made at the time and in the course of a judicial investi- 
gation in a public manner, by a public magistrate, of the whole 
proi'eedings on the part of the plaintiff himself. 

Fourth. That the said replication is bad in substance, because it 
is immaterial whether the statement, or complaint made by Phelps 
was •' false, libellous and untrue," or not, if, as is admitted by the 
said replication, the alleged publication complained of was a true, 
fair and correct account of the said public proceedings before said 
magistrate. 

Joinder in demurrer. 

The cause now came on for argument. 

J. J. Ringi in support of the demurrer, made and argued the fol- 
lowing points : 

The declaration alleges that the plaintiff had made a complaint at 
the police offibe against James W. Phelps, and that on said com- 

Elaint Phelps was arrested and held to bail to answer said complaint 
efbre one of the special justitces of the peace. 
The plea avers that the said proceedings as set forth in the decla- 
ration were proceedings before said police justice as a magistrate, 
and that the magistrate was engaged m a judicial investigation, and 
that the publication complained of was ** a true, fair and correct ac- 
count of said public proceedings before said magistrate." ^ 

I. If the publication complained of was a true, fair and correct 
fteconnt of a public proceeding before a magistrate as a judicial offi- 
cer, the publication ' was privileged, and the plea is a complete de« 
Hsoee to this action, because it expressly avers the fact. (Starkie on 
Slander, 234 ; 1 Bos. and Pul. 6S5 ; 7 East. 502 ; 7 Johns. 264.) 

II. The publication is no less privileged because it contains a 
statement of what was charged by Phelps against the plaintiff, as 
weU as what was charged by the plaintiff against Phelps. The 
charges preferred by Phelps against the plaintiff were made at the 
time Phelps was under arrest upon the complaint of the plaintiff, and 
while the magistrate was engaged in his judicial capacity in the in- 
▼estigatioB. 

4 B. and A. 612, shows that a publication of a part of the case, 
and not the whole of it as it appeared before the magistrate, would 
perhaps make the publication libellous. 

III. The replication is bad in form : 

1. Because it is a special traverse of a part of defendant's plea, 
and there is.no absque hoc '* without this, that the publication, fcc., 
was a true account,*' &c. (Gould's Pleadings, 376.) 

2. Because it is ^ mere argumentative denial of the averment in 
defendant's plea, **that the publication was a true account," 
te« The replication amounts to this : the publication complained - 
of, was of the complaint of Phelps, which was an ex parte cotapieihU 
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therefore the publication was not a true and correct accouat of the 
proceedings mentioned in the plea. 

3. Because it ought not to conclude with a verification. 

4. Because it avers two separate and independent facts tending to 
two separate issues : one that the publication was not a true account, 
&c. ; and the other thnt the statements by Phelps while under arrest 
were not true. (1 BurrilPs Prac. 172.) 

rV. The replication is bad in substance : 

1. The absence of the plaintiff a^fAc time Phelps was under arrest 
upon the plaintiff's complaint, and the magistrate was proceeding in 
a judicial investigation did not deprive Phelps of the right of making 
a complaint against the plaintiff, as to Phelps' conduct in reference to 
the very offence which was then undergoing an investigation— -what 
Phelps said at the time and upon that occasion, could not subject 
even Phelps to an action for slander. At all events Phelps was in 
open court, where by law the proceedings are public, and the publi- 
cation complained of is a re-publication of that which by law Phelps 
in the first instance had a right to make public. 

2. Whether or not the statement made by .^helps upon that occa- 
sion were or not false, libellous, &c., cannot affect the defendant's 
plea, that defendant's publication was a true account of the proceed- 
ings before the magistrate. 

William Mulockt for the plaintiff, contra, made and argued the fol- 
lowing points : 

I. The replication is good in form, single, without departure, and 
suggesting new matter not stated in the plea. 

II. Publications of ex parte proceedings affecting third persons 
have no immunity beyond their being in fact true ; if so, the circula- 
tion of malice is without remedy against publishers, who, in all cases, 
cause the whole injury. 1 Stark. (Wend, ed.) 234. 

in. The grosestpart of the libel, and not included as part of the 
"proceedings," is wholly unanswered by the plea. ( II Jac. 573-*583 
-686 ; 2 lb. 419 ; 8 lb. 615 ; 12 lb. 402 ; 3 L Car. 205 ; 19 Jac. 349 ; 
20 [b. 204.) 

By the Court. Campbell, J. — This suit was instituted for the re- 
covery of damages for the publication in the Courier and Inquirer 
newspaper, of which the defendant is editor and proprietor, of an al- 
leged libel against the plaintiff. 

The defendant pleads that the publication was a true, fair and cor- 
rect account of public judicial proceedings before a magistrate, and 
the plea contains the affidavit upon which the complaint against the 
plaintiff was founded, and it further avers that other proceedings were 
pending before said magistrate, growing out of a complaint made by 
theplamtiff. 

The replication charges that the complaint was primary and origi- 
nal, and made ex parUf in the absence of the plain^ff, and is false 
and libellous. 
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And the defendant demurs. 

The question presented for our consideration is, whether this publi- 
cation is privileged. 

The question of privilege is one of great delicacy and importance, 
affecting as it does the independence of legislation, the impartial ad- 
ministration of jastice, the proper discharge of oflScial duty, the liberty 
of the press, and the protection of private character. And whenever 
the law concedes the claim of privilege, it at the same lime exercises 
a watchful care that the enjoyment of svtch privilege shall be limited 
to the necessity of the particular case, and that it shall not be used to 
the injury of the private character of the citizen. 

Thus, in the case of The King v. Lord Abingdon^ 1 Espinasse, 226i 
it was held that a member of parliament may not with impunity 
publish and circulate a speech containing slanderous charges against 
an individual, though such speech was delivered by him in the 
House of which he was a member. He cannot be called to ac- 
count for what he dpes in the discharge of his duties, but if he 
publishes he loses his privilege. So, in Lake v. King, 1 Saund. 
124, a petition presented to a committee of parliament was order- 
ed to be printed for the use of the members ; but it was publish- 
ed elsewhere, and such publication was held unjustifiable, because 
it went bej^ond that which the privilege of parliament required. 
And at a recent day, in the great case of Slockdale v. Hanvard^ 
9 Adolph.fc Ellis, !•. The question was presented whether a report 
published by order of the House of Commons for the use of the 
members of that body, and also for sale, and which contained re- 
flections upon the character of the plaintiff", was privileged. The 
case was argued at great length by the attorney-general on the 
part of the defendants, acting under instructions of the House of 
Commons, which body had passed resolutions asserting their privi- 
lege in the matter. In bis opinion. Lord Denman, speaking of 
these resolutions, says, ''We are informed that a large majority of 
that house adopted the assertion. It is not without the utmost re- 
spect and deference that I proceed to examine what has been pro- 
mulgated by such high authority. Most willingly would I decline 
to enter upon an inquiry which may lead to my differing from that 
great and powerful assembly. But when one of my fellow-sub- 
jects presents himself before me in this court, demanding justice 
for an injury, it is not at my option to grant or withhold redress. 
I am bound to afford it if the law declares him entitled to it." The 
decision of the court was unanimous that the privilege did not ex- 
ist except where the reports or proceedings are published simply 
for the use of the members. That publications of reports or proceed- 
ings for general sale or distribution, might be inquired into if they 
contain . unjust reflections upon private character. The protection 



* The deciBion in this caae was given in May, 1839, and in April, 1840, parriament paswd 
■B aet which ▼iitnally restored the priTilege, (See Cook's I^aw of Defuniatioii, 185,} 
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of ihe character of the citizen triumphed over privilege claimed to 
have existed frtra period so long that it had become hoary vrith age.' 
(See Vol. I. Lives of the Lord Chancellors, by Lord Campbell, page 
293, Am. ed., Life of Sir John Fortesciie.) 

It is admitted as a general rule, that a full, fair and correct account 
of a trial in court is a privileged publication, and this is the well es- 
tablished law of England and of this country. But '* if a party is to 
be allowed," saj''8 Chief Justice Abbot, {Lewis v. Waltersy 4 B. & A. 
611,) *• to publish what passes in a court of Justice, he must publish 
the whole case and not merely state the conclusion which he himself 
draws from the evidence, and in Flint v. Pike^ 4 B. & C. 467, a 
plea that the supposed libel, was in substance a true account, and re- 
port of the trial, w^as held bad. In Saunders v. Wills, 6 Binghanj 
213, a statement of the circumstances of a trial, given as from the 
counsel in the case, was held not such a report as is privileged — and 
in Delegal v. Heghley, 3 Bingham, N. C. 950, Chief Justice Tindall 
says : It is an established principle upon which the privilege of 
publishing a report of any judicial proceeding is admitted to rest ,lhat 
such report must be strictly confined to the actual proceedings in 
courtt and must contain no defamatory observations or comments 
from any quarter whatever, in addition to what forms strictly and • 
properly the legal proceedings. So it was said in the King v. Cat^ 
lite, by Chief Justice Abbot, 3 B. & A. 167. " There can be no 
doubt in the mind of the court, or of any person acquainted with thfe 
law of the country, that if, in the course of a trial, it becomes neces- 
sary for the purposes of Justice, that matters of a defamatory, nature 
should be publicly read, it does not therefore follow that it is com- 
petent to any person under the pretence of publishing that trial, td 
re-utter the defamatory matter ;" and so was the law held to be in 
that case by 'all the judges. See also the observations of Lord Elleti- 
borough and Grose on the arguments in Styles v. Nokes, 7 East, 603. 
In Thomas v. Croswell^ 7th Johnson, 272, Spencer Justice says : " there 
is not a dictum to be met with in the books that a man under pre- 
tence of Dublisbing the proceedings of a court of justice, may discolor 
and garble the proceedmgs by his own comments and constructions, 
so as to effect the purpose of aspersing the character of those eon- 
cerned." In the case of Clement v. LewtSy 3 Broderip & Bingham, 
297, the heading of the articles was *• shameful conduct of an attor- 
ney*** The defendant justified, on the ground that the alleged libel 
contained a faithful and true account of the several proceedings 
therein stated, had in the insolvent debtor's court, and on some of 
the pleas, the jury found in favor of the defendant. But the court 
of King's Bench held that the words at the head of the article formed 
no part of the proceedings in the debtor's court, and on this point, the 
judgment in the exchequer chamber (Xi error was affirmed on the 
argument of the cause. In the case now before us, the heading of 
the article was " extorting money to hush up a complaint^ If the pro- 
ceediugs bad taken place in court on the trial of the case, and the 



TBX HEW-TQBB: £B(2AL 0BS8KVSR. »j& 

N. Y. Superior CDortr^taotey ▼. Webb. 

witDess had given the testimony substantially as stated in his aflEl*^ 
-davit,* still that part of the publication would not hav« been privi- 
leged. But this was no trial. The publication in question purports 
to give the substance of*two complaints, made at different times, and 
on entirely different grounds. The latter complaint, made by the 
defendant in the 'first complaint against the plaintiff in this suit, and 
a police officer, charging that they had offered for a bribe to have the 
first complaint dismissed ; the plaintiff in this suit having been the 
prosecutor in the "first complaint. The one complaint was no answer 
to the other. Each. would be sustained, if sustained at all, on dif- 
ferent evidence ; and for aught that appears, if the charges were 
troe^ both parties must be convicted. It is in no sense a trial — k 
fair, correct and impartial account of which, should carry forth to 
the world without comment, the testimony which rebutted, as well 
as that which sustained the complaint, the direction of the court and 
the verdict of the jury. 

We come now to the most material and important question, whether 
the publication of such preliminary ex-parte proceedings before a 
magistrate is privileged. Lord Hardwicke remarked, 2d Atkyns, 
267. ** Nor is there any thing of more pernicious consequence than 
to prejudice the minds of the public against persons concerned as par- 
ties in causes, before the cause is finally head ; and Lord Ellen* 
borough, in an eurtion for publishing an account of preliminary pro- 
ceedings before a ma^strate in King v. Fither and others, 2d Camp- 
bell, 563, in an action for publishing an account of preliminary 
proceedings before a magistrate, says: '< Jurors and judges are still 
but men ; they cannot always control feeling excited by such inflam- 
matory language. If they are exposed to be thus warped and misled, 
injustice must sometimes be done. Trials at law, yair/y reported, al- 
though they may occasionally prove injurious to individuals, have been 
held to be privileged. Let them continue so privileged. The benefit 
they produce is great and permanent, and the evil that arises from 
them is rare and incidental. £ut these preliminary examinations have 
no such privilege. Their only tendency is to prejudge those whom the 
law still presumes to be innocent, and to poison the sources of justice. 
It is of infinite importance tp us all, that whatever has a tendency to 
prevent a fair trial should be guarded against. Every one of us may 
be questioned in acoiirt of law and called upon to defend his life 
and character- We would then wish to meet a jury of our country- 
men with unbiassed minds. But for this there can be no security if 
such publicaiions are permitted." 

In the great case of Duncan v. Thwaites, et al., 3 B. & Cresswell, 
66G, this right was Tully considered. The defendants, the proprietors 
of the London Morning Herald were sued for a similar publication. 
They plead amongst other things that the supposed libels were noth- 
ing more than fair, true and* correct reports in the said newspaper 
called the Morning Herald, of proceedings which look place publicly 
and openly before the magistrate at the public police oJ£ce at Bow 
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Street ; and they insisted that they were privileged to make such 
publication. 

The unanimous decision of the court was pronounced by Chief 
Justice Abbott, who, after remarking that the case had been argued 
with much learning on both sides and that all the decisions and 
opinions of judges that have any bearing on the question had been 
quoted, adds. " It may be sufficient to say of them, that there is 
not any one plainly supporting the affirmative of this proposition, and 
that there are many expressly declaring the negative. This court 
has, on more than one occasion, within a fewye9.r3, been called upon 
to express its opinion judicially, on the publication of preliminary and 
ex-parte proceedings ; and has on every occasion delivered its judg- 
ment against the legality of such proceedings, as was done by Mr. 
Justice Heath, in the year 1804, in the case of the King v. LeCf 62 
Espinasse, 123. Other judges have delivered opinions to the same 
effect ; and it is well known that many other persons have lamented 
the inconvenience on the mischievous tendency of such publications. 
They were within the memory of many persons now living : rare and 
unfrequent, they have gradually increased in number, and now are 
unhappily become very frequent and numerous. But they are not 
on that account the less unlawful, nor is it less the duty of those to 
whom the administration of justice is entrusted to express their judg- 
ment against them." Mr. Starkie, refering to some of these cases 
says : ^' The publication also, of ex-parte proceedings in criminal 
cases is not only not privileged by the law, but is regarded as a great 
misdemeanor." 1 Starkie on Slander, 265; Holt's Law ^of Libel, 
172 and 173, and notes, American edition ; Cook's Law of Defama- 
tion, 46 ; Vol. 37, Law Library. 

I have thus run over a few of the prominent cases relative to privi- 
leged publications, and in doing so have preferred to quote the lan- 
guage of the decisions as uttered by several of the distinguished men, 
who during the last half century have shed light and lustre on English 
jurisprudence. It is believed, that no one, who will carefully ex- 
amine the subject, can fail to perceive that under the enlightened ad- 
ministration of the law, the freedom of the press has not been cur^ 
tailed, but gradually enlarged ; at the same time that the circle of 
protection to private charaner has been materially increased. Under 
the rircent statute, 6 & 7 Victoria, c. 96, § 6, the truth may be given 
in evidence in criminal prosecutions for libel, if the same was pub- 
lished with good motives and for justifiable ends ; so that there, as 
here, the press is free to publish, being responsible, as man is to his 
fellow rnan in the ordinary affairs of life, for the injuries which he 
wantonly or maliciously inflicts. 

We are not aware that the question presented for our consideration 
has ever before arisen in this State, but the authorities and the argu- 
ments which sustain them, and which Ve have in part referred to 
therein, are too strong to be resisted, and we must give them our en- 
tire assent. It is our boast that we are governed by that just and sa- 
lutary rule upon which security of life and character often depends 
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— that every man is presumed innocent of crimes charged upon him 
until he is proved guilty. But the circulation of charges founded on 
ex parte testimony, of statements made — often under excitement — ^by 
persons smarting under real or fancied wrongs, may prejudice the 
public mifid, and cause the judraientof conviction to be passed long 
before the day of trial has arrived. When that day of trial comes, the 
rule has been reversed, and the presumption of guilt has been sub- 
stituted for the presumption of inflocence. The chances of a fair and 
impartial trial are diminished. Suppose the charge to be entirely 
groundless. If every preliminary «a: par^c complaint which maybe 
made before a police magistrate, may, with entire impunity, be pub- 
lished and scattered broadcast over the land, then the character of the 
innocent who may be the victim of a conspiracy, or of charges proved 
afterwards to have arisen entirely from misapprehension, may be clo- 
ven down without any malice on the part ot the publisher. The re- 
futation of slander in such cases follows generally its propagation at 
distant intervals, and brings often but an imperfect balm to wounds 
which have become festered and perhaps incurable. 

It is not to be denied that occasionally the publication of such pro- 
ceedings is productive of good and promotes the ends of justice. But 
in such cases the publisher must find his justification not in privilege, 
but the truth of the charges. The necessity of this salutary rule is fur- 
ther evident from the fact that of these complaints a large portion are 
never prosecuted even to trial, much less to conviction. 

It would be difficult to point out a complete remedy for the evil 
which exists with us as in England. The law, which we consider 
well settled, and which we repeat and lay down in this case, that the 
publication of such preliminary ei; parte proceedings is unauthorized 
and not privileged, if observed and enforced, would do something. 
A sound public opinion ^ould do more — an opinion which should en- 
courage that homely doctrine of diligent attention to one's own affairst 
and of thinking no evil of others except as a knowledge of such evil 
is forced upon us by business or by duty — an opinion which frowns 
upon those who pander to and nourish with daily food that morbid 
curiosity which finds its aliment in the frailties and 'vices of our race. 

Demurrer overruled with costs. 



Jambs Gordon Bennstt against Amos J. Williamson and Wil- 
liam BUBNS. 

LIBEL — ^DBMURRBR TO FLEAS — ^DECLARATION-*— WANT OF CAUSE 

OF ACTION. 

• 

The defendants, proinietore of a weekly paper, pabliahed^of the i^aintiff as follows :— '* Some* 
time abont the year 1834, there wai a Sonday paper ih this city termed the ' Sundliy 
Courier,' whioh was started by John Tryon* This estaUishoieat Tryon sold to BflUiett« 
who gave his note for the purchase money, and which note Tryon paid away without re* 
oonise to himself. The man who took the note was at the time well off, the money was 
VOL. vm. 88 



218 THE NEW-YORK LEGAL OBSERVER. 

N. Y. .Superior CoarU — Bminett v. WUliumon, etc. 

of no conaequence to.him, and Bennett got ponenion of the types, pnaMs, Slc., but be not 
haying ability to make a Sunday paper go, it died off! When the note became due, Ben- 
nett eouid not pay, and begged the holder of the note to wait. The man did wait, and 
flome years after, Bennett having got on, the note was sued, bnt Bennett pleaded the sta- 
tute of limitations, and got off scot free." 

The defendants pleaded, 1st. Not guilty. 2d. That the said supposed h'bel was not published 
maliciously or falsely, but that the same was true in substance and &ct ; and 3d. That it 
was not published maliciously, and that the plaintiff has not suffered any damage whateTor. 
Demurrer to 2d and 3d pleas. 

Held, that the second plea was good, and that the 3d plea was bad ; but thatlhe declaration 
diowed no cause of action ; the words not being libellomi per se, and that npon the whole 
case there must therefore be judgment for the defendants. 

This was an action for a libel. Tbe alleged libel appears in the 
opinion of the court. 

Tbe defendants pleaded, 1st. Not guilty. 2d. That the supposed 
libels in the declaration mentioned, were not, nor was any or either" 
of them published by the defendants or either of them maliciously or 
falsely, but that the same and the several matters and things therein 
contained and stated', are and each of them is entirely true in sub- 
stance and fact — verification. 3d. That the said supposed libels in 
the declaration mentioned, were not, &c., published by said defend- 
ants or either of them maliciously, and that the said plaintiff hath 
not by means of the said publication, &c., by said defendants, suffer- 
ed any damage whatever — verification. 

Demurrer to second and third pleas. The grounds of demurrer 
sufficiently appear in the opinion of the court. 

Joinder in demurrer. 

B. Gcdbraithj in support of the demurrer, made and argued the fol- 
lowing points : 

I. A plea in bar must either traverse, or confess and avoid the 
cause of action laid in the declaration. Stevens on Pleading, 61 ; 1 
Chitty on Pleading, 492 ; Billingham v. Mynors^ Cro. Eliz. 153 ; 
Johns V. GittingSf Cro. Eliz. 239. 

II. It is not a good plea in bar of an action on the case for a libel 
to plead that the libel is true in substance and fact. Cook v. Cox^ 3 
Maule & Selwin, 110 ; Wright v. Clement^ 3 Barn. & Aid. 603 ; Sa- 
hman v. Lawson, 8 Q. B. R. 823 ; Duncan v. Thtvates^ 3 Barn. & 
Cress. 666 ; Flint v. Pike^ 4 Barn. & Cress. 473. 

III. A plea in bar of an action on the case for a libel must state 
issuable facts. Holmes v. Catesby, 1 Taunt. R. 643 ; nP Anson v. Stew' 
artt 1 Term R. 748 ; Newman v. Bailey, 2 Chitty's R. 665 ; Hicken- 
botham v. Leach, 10 M. & W. 361 ; Jones v. Stevens, 11 Price's R. 
277. 

IV. A party by demurring confesses nothing but that which is well 
pleaded. Jones v. Stevens, 11 Price, 277 ; Vnteeler v. HayneSf9 Ad. 
& Ellis, 286 ; Evens v. Harlow, 1 Davison & Merivale, 607. • 

Samuel Owen and M. S. Bidwell, for tbe defendants, contra. 
First. Upon the demurrer to the second plea there should be judg-> 
ment for the defenants. 



THE NEW-TOBE LEGAL OBSERVER. 219 

N. Y. Superior Coart.-*Bennett t. WUiiamson, etc. 

L If the alleged libels were not published maliciously the plaintiff 
has no cause of action against them. 

That the publication was not malicious is, therefore, a good sub- 
stantial defence to the action. 

This defence may be shown by a special plea. Brooks v. Montagu^ 
Cro. Jac. 90, and is not demurrable as amounting to the general is- 
sue. Dunn V. Winters^ 2 Humph. Rep. 612. This will appear also 
from the following considerations : 

1st. The plea is not a general denial of the allegations in the de- 
claration ; it is not constructively and in efiect the same, as pleading 
the general issue. Steph. an Pleading, chap. L, ^ VL, rule IL, p. 
459. And see Maggev. Amesy 4 Bing. Rep. 470. 

2d. It does not deny an allegation which the plaintiffs under the 
general issue would be bound to prove at the trial. 1 Chitty's Plead. 
657, 6 Am. ed.,) Bank of Auburn v. Weed, 19 Johns. R. 302 ; Rex v. 
Wooifally 5 Burr. R. 266, 267 ; Starkie on Slander, 240, 16 chap. (1 
Ed.) ; Bjoot V. King^ 7 Cow. 618 ; Usher v. Severance^ 2 App. R. 16, 
17. 

3d. It gives color as it admits a prima facie case, and raises a ques- 
tion of law. Myers v. Morse^ 16 Johns. R. 426, 427 ; Graham's Prac. 
(2d Ed.) 237, 238; Archibald Plead. 196, 196; Carr v. Hinchliffe, 
3 B. & C. 647 ; Maggs v. Ames, 4 Bing. R. 470. 

4th. As this defence is matter of justification or excuse, regularly 
by the common law, it must be pleaded specially. Co. Litt. 282, b. 
S83. Com. Dig. Pleader, (E. 16.) 

But if it did amount to the general issue, a demurrer would not, 
on that account, be proper ; the plaintiff's remedy would be a mo- 
tion to the court, as it presents a question on which the court are to 
exercise their discretion. Warner v. Warnsford, Hob. R, 127 ; Ward 
and Blunt* s Case, 1 Leon. R. 178 ; Nichollsw. Jeanes, Bac. Abr. Pleas, 
G. 3, 4 vol. p. 63 ; Whittlesey, v. Wolcoti, 2 Day's Rep. 431 ; AyUs- 
worth v. Harrison, Winch's Rep. 20 ; Allen's Case, 2 Rolls' R. 140. 

Upon principle, therefore, as well as upon authority, the plea is 
not bad on demurrer as amounting to the general issue. 

II. It is not necessary for the defendants to set forth particular 
circumstance to prove that the publication was not malicious, that 
would be pleading evidence ; the fact to be pleaded was that the pub- 
lication was not malicious ; the circumstances to prove this fact are 
to be given in evidence, not pleaded. Church v. Oilman, 16 Wend. 
R. 666, 666 ; Daniels v. Hallenbeck, 19 Wend. R. 410, 411 ; Sander- 
son V. Colman, 4 Mann, and Gr. 221. 

This is the general rule, arid must apply in an especial manner, in 
the case of a mere negative plea. 

The plea, therefore, if it contained nothing else, would be a good 
bar to the action. 

III. The other allegations in the plea are a bar to the action. 
There can be no doubt, but that tney form in substance a good de- 
fence to the action. 

Is there a fatal defect inform for the causes stated in the demurrer? 
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Tb|^ only poiot which admits of argument is the alleged want of 
certainty and particularity. 

But the plea, by reference to the alleged libel, puts in issue' all 
the facts stated in such alleged libel, and is of the same legal im- 
port and effect as if, with useless tautology and verbiaffe, it re- 
peated them in totidem verbis : neither the plaintiff nor the court 
pould have been in doubt of the particular facts set up by the plea, 
if the plaintiff had joined issue upon it. That is certain, which 
can be ascertained by reference to other parts of the record that 
are referred to for the purpose. Id certum M quod cerium reddi 
potesf* Verba relate ineue videntur. 1 Chitty's PI. 570, (6 Am. ed.) 
Bro. action sur case, 27, H. 8, 22, pi. 3. 1 Roll. Ab. 87. 

This case is distinguishable from one, where the alleged libel 
consists of a general charge, or general abuse, and the plea merely 
^nns generally, that such libel is true. In this case, the alleged 
libel is a statement of facts, with as much particularity and cer- 
tainty as would be necessary in a plea of justification. The plea 
is virtually the reiteration of these facts. An averment is not re- 
i^uired to be in any particular form. • The plea, therefore, is posi- 
tive and certain. 

Tb^ objection to it is one of mere form ; it is not meritorious, and 
is opposed to the whole policy and spirit of our laws ; and is entitled 
to no favor. 

The form of the plea is one which has been used in other cases 
without objection ; is convenient and brief, and affords every needful 
information and protection to the plaintiff. Weaver v. Lloyd, 2 B. & 
C. 678. 

Secondly. There should be judgment for the defendant on the de- 
murrer to the third plea. 

I. The reasons and authorities adduced on the first point, (heads 
I., II.,) are api)licable to this point. 

II. If the plaintiff has sustained no damage, he has no cause of 
action. 

This defence may be set up specially by plea in bar. Starkie on 
Slander, 334, (I Am. ed.) 

It is not necessary to set forth the circumstances from which the 
fact may be inferred, especially as it is a negative plea. 

The fact itself sboula be alleged in pleading ; the particular cir- 
cumstances to prove it, are reauired to be given in evidence, not 
pleaded. Church v. QUman, 15 Wend. R. 565, 665 ; Daniels v. HaU 
lenbeck, 19 Wend. R. 410, 411. 

Thirdly* No objection for duplicity can be urged against either of 
these pleas, as the plaintiff has not assigned it as a cause of demur- 
rer. Aincocke v. Provod, \ Saund. 337, b. (n. 3.) ; Chitty on PL 261, 
(6 Am.ed.); Gould v. Ray, 13 Wend. R. 637. 

Fourthly^ The declaration shows no cause of action. 

The alleged publication is not libelloaaor actionable. Goldstein v. 
Foss, 4 Bing. R. 489. 

No special damage is alleged. 
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It is noc a libel of the plaintiff in any trade or profession. Gilbert 
V. Fieldf 3 Gaines* R. 329 ; Van Tassel v. Capran, 1 Denio R. 260 ; 
0(ikUy V. Farringtant 1 J. C 129. 

It contains no statements which are per se libellous. Tappan v. 
fFihan, 7 Ham. Ohio R. 190 ; StaU v. Farley, 4 McCord's R. 317. 

There is no averment of special damage. 1 Saund* 243, b. (n. 6.) 

The inuendos cannot enlarge the meaning of the words. Rex v* 
AlderUm, Sayer's R. 280 ; 1 Saund. 243, {n. 4.) ; Goldstein v. Foss. 
4 Bing. R. 489. 

They are not traversable or the subject of proof. It is for the court 
to say whether they are warranted by the words themselves. Comr 
monwealth v. Snelling, 15 Pick. R. 335 ; Van Vechten v. Hopkins , 5 
J. R. 2;;6 ; The State v. Henderson^ 1 Richardson's Rep. 179, 186 ; 
Goldstein v. Foss, 4 Bing. R. 489. 

The case of Stone v. Cooper, 2 Denio's R. 293, is decisive on all 
all these points. 

Fifthly. For these reasons there should be judgment for the d^ 
fendants. 

By the Court. Campbbll J. — This action was brought by the 

{>laintiff to recover damages against the defendants for a libel pub** 
ished by them in a newspaper called the " Sunday Dispatch," in 
January, 1848, which was as follows : 

" Sometime about the year 1834 there was a Sunday paper in this 
city, termed the "Sunday Courier," which was started by John 
Tryon. This establishment Tryon sold to Bennett, who gave bis 
note for the purchase money, and which note Tryon paid away, with- 
out recourse to liimself. The man who took the note, was at that 
time well off; the money was of no conseauence to him, and Bennett 
got possession of the types, press &c., but be not having the ability to 
make a Sunday paper go, it died off. When the note became due, 
Bennett could not pay and begged the holder of the note to wait. 
The man did wedt, and some years after Bennett having got on, the 
note was sued, but Bennett pleaded the statute of limitations and got 
off scot free." 

There are several counts in the plaintiff 's declaration with differeat 
inuendoes, in which, averring among other things that the defendants 
meant and intended it to be understood that the plaintiff *< first dis- 
honestly delayed, and afterwards refused to pay, &c. ;" also that he 
was '' poor and without money, and unable to pay bis debts," also 
that he *' by humble solicitations obtained further time for the payment 
of his said supposed note, which time he afterwards artfully contrived 
and successfully used as grounds for resisting the payment of the said 
supposed note;" also that the defendants thereby intended to in- 
sinuate and cause it to be believed ''that the plaintiff had been 
guilty of swindling and cheating the holder of the said supposed note 
out of its supposed value, and that he was a cheat and a swindler, 
and that they tnus " intended to and did bold the plaintiff up to ridi^ 
cule, contempt and infamy, &c." There is no averment that the plain- 
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tiff has sustained any special damage. The defendants plead first 
not guilty ; second that the said supposed libels were not, nor was either 
of them, published maliciously or falsely, but the same are true in 
substance and fact : and third, that they were not published mali- 
ciously, and that the plaintiff hath not suffered any damage whatever. 
The plaintiffs demurred specially to 1st, 2d and 3d pleas. 

We were all of opinion upon the argument of this cause, that the 
second plea was good ; That the plaintiff, having set forth fully the 
whole of the supposed libel, it was sufficient for the defendants to 
plead that the same was true in substance and fact. We were also of 
opinion that the third plea, which alleges that the supposed libel was 
not published maliciously, and that the plaintiff nas suffered no 
damage, was bad, and that upon the demurrer to thai plea the plain- 
tiff was entided to judgment. But the more serious question raised 
by the defendants on the argument, and presented by them for our 
consideration with great earnestness, is whether this publication is or 
is not libellous. 

Our attention was called to the earlier periods in the history of the 
common law, when there was no distinction between written and 
spoken slander. But it may be remarked that libelling could not be 
the crime of an illiterate people, and in the former days of English 
jurisprudence, when few could read and write, it might well have been 
considered, that the poison if spoken would diffuse itself as generally 
as that of written slander. But it is now nearly two centuries since 
the distinction was taken, and the press then feeble, has now become 
powerful for good — and for evil, speaking as it does, almost instanta- 
neously to a whole nation by its million tongues. It is too late to 
question the law, which has become well, and we think wisely, settled 
on both sides of the Atlantic, that aspersions of character which are not 
slanderous when merely spoken, become libellous when printed and 
published. It is not to be denied, that a practical difficulty has attended 
the application of any rule which seeks to prescribe, what is or what 
is not hbellous. Mr. Cook in his law of defamation, (37 Law Library, 
N- S. page 18,) considers that every publication may be tried by the 
rule laid down by Bay ley Justice in McGregor v. ThtvaiteSf 3 Barn. 
& Cress. 33. " That any writing is a libel, provided the tendency of 
it be to bring a man into hatred, contempt or ridicule." Chancellor 
Walworth in Cooper v. Stone, 2 Denio 299, says : " But to sustain a 
private action for the recovery of a compensation in damans for a 
false and unauthorized publication, the plaintiff in such action must 
either aver and prove that he has sustained some special damsige 
from the publication of the matter charged against him* or the nature 
of the charge itself must be such that the court can legally presume 
he has been degraded in the estimation of his acquaintances or of the 
public, or has suffered some other loss, either in his property, charac- 
ter or business, or in his domestic or social relations, in consequence 
of the publication of such charges." See Goodrich v. Dams, 11 Met- 
calf, 473, Parmiter v. Coopland, 6 Mees. & Wells. 105. We must 
lay out of view in this case all the authorities which support the 
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doctrine that a man shall recover for special damages sustained by 
reason of a publication affecting his trade or profession, because there 
is no averment or pretence that the plaintifi has sustained any special 
damage in his business or in any other form, or that the article was 
written in reference to any occupation or calling in which he may be 
engaged. Then, does the publication in question charge the plaintiff 
with any offence which renders him amenable to punishment, or does 
it necessarily tend to hold him up to ridicule, hatred, contempt or in- 
famy ? It is no crime to interpose the statute of limitations as a de- 
fence to an action at law. On the contraiy , it may under certain cir- 
cumstances, be not only right, but meritorious, as where a defendant 
has actually paid the claim, but has lost the evidence of the payment ; 
or where in any action for damages the witnesses, by whom he might 
successfully have defeated a recovery, have died during the time that 
the comntancement of the action has been delayed. It is a statute of 
repose, tending to quiet strife, and looking at the frailty of human 
memory and the natural destruction and loss of the evidences of 
transactions, presumes that obligations have been discharged which 
have not been recognized as binding for a term of years. We can- 
not therefore, see how it can be deemed libellous to charge a man 
with having plead the statute of limitations. The article alleged to 
be libellous was published in 1848. It refers to transactions which 
coinmenced in 1834; fourteen years previous. It states that in that year 
the plaintiff entered into a business operation ; that he purchased a 
newspaper establishment, and gave his note for it ; that he could not 
succeed and was unable to pay the note ; that he begged for delay ; 
and that subsequently, when sued upon the note, he plead the statute 
of limitations successfully. There is no charge that he interposed 
the plea dishonestly. For aught that appears it may have been 
fairly and honorably interposed. There was abundance of time for 
him to have asked and obtained delay, to have afterwards paid the 
note ; to have lost the evidence of such payment, and to have meri- 
toriously pleaded the statute. The note was transferred without re- 
course, and for aught that appears, the plaintiff might have been 
misled and deceived by the person of whom he purchased the news- 
paper establishment, either as to its subscribers or income, by which 
he became poor and unable to pay his note ; that such misrepresen- 
tation and deception on the part of the payee of the note, would not 
constitute a defence in the hands of a bona fide holder, and he inter- 
posed the statute as a legal bar to support an equitable defence. In 
short, we are unable to see that this publication imports any offence 
or that its necessary tendency is to expose the plaintiff to ridicule, 
hatred or contempt. 

The law of libel ought to be considered, andisi n its spirit a benevo- 
lent and salutary provision for the peace and security of the commu- 
nity ; but it cannot redress every injury sustained by a breach of morals . 
or of good manners. We may not approve of the taste of publications 
such as is set forth in the declaration in this case ; we may lament 
the existence of a disposition to make private character too much the 
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subject of comment and abuse ; without having it in our power 
through the instrumentality of the law to arrest the evil. 'It is for 
another tribunal to dispose of such questions. 

Upon the whole case therefore, there must be judgment fcr.the de- 
fendants. 



Raohabl Brown, Appellant^ v. Charles DbSeldino, Re$pondent. 

EXECUTION OF A WILL. 

It ifl not necdnary in the execution of a will under the itatate, that a testator shoold in tenu 
request the witnesses to attest the execution. The request may be implied as well as ex- 
pressed. If the witnesses are sent for by the attendants of the testator in his presence and 
without objection — if upon their introdnction he sets himself to the execution of |he will, and 
delivers it when executed to the witnesses, in order that they may sigrn it, and they do sign 
it in bis presence, he thereby adopts the acts of his friends and makes their request his re- 
quest, within the spirit and meaning of the statute. 

No particular form of words is necessary in the publication of a will, in order to comply with 
the statute. It is sufficient if the requisitions of the statute are complied with in substance. 

Where, however, the testatrix at the time of the execution of the alleged will merely asked 
'* where was the proper place for her to sign,'* the will not having been read to, or by 
her, before signing it, and nothing being said by her concemiug its contents, nor any thing 
said or done by her in the presence and hearing of one of the attesting witnesses, by which 
she signified to him that the paper subscribed by her was her last will — Held, that the in- 
strument was not declared and published as a will within the statute. 

In order to the due execution of a will, there must be a declaration by the testator to each of 
the attesting witnesses, that the instrument is his will. 

This was an appeal from a final decree of the Surrogate of the coun- 
ty of Ne\v*-York, admitting to record and probate as a will of real and 
personal estate, an alleged will of Herriott Brown deceased. An 
appeal having been taken to the Supreme Court, thecaijsewas trans- 
ferred under the act to this court. 

The facts of the case, as they appeared from the testimony, were 
as follows : 

Miss Herriott Brown died in the city of Washington, D. C, on the 
first day of July, 1847, after an illness of eight days. She was about 
forty years of age. She was sick and signed her name to the instru- 
ment in question in this cause, and she died at the residence of Mr. 
and Mrs. Charles DeSelding, in the city of Washington. Her only 
heirs and next of kin, were Rachel Brown, the appellant, and Helen 
DeSelding, wife of Charles DeSelding, the respondent, her sisters. 

The execution of the alleged will took place " on one of the last 
days of June," 1847. That instrument is drawn in favor of Julia 
DeSelding and Charles Edward F. G. DeSelding, minors, the child- 
ren of Helen DeSelding, with an interest by way of remainder, to 
Mrs. DeSelding, in case of their death without issue, and apiwinting 
Mr. DeSelding executor. The attesting witnesses were William P. 
Johnston and Alexander N. Zevely, who were the only witnesses ex- 
amined in the case, and were examined in Washington, under a com- 
mission issued by the Surrogate* 

The witness Johnson, was the attending physician of the deceased 
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in her last illness. His whole acquaintance with her was but of eight 
days' duration, and he visited her from five to ten times only. On 
one of his professional visits on one of the last days of June, a few 
days before her death, perhaps four or five, he found Mrs. DeSelding 
in the room with Herriott Brown, who was lying in bed. No other 
person was present. Mrs. DeSelding said to Dr. Johnston, that her 
sifller wished to sign a will. Dr. Johnston remarked, if she wished 
to do BOf it would be best to have another witness, and that she had 
better execute it at once, and thereby relieve her mind. Herriott 
Blown did not say any thing, and did not join in the conversation at 
all. Dr. Johnston remarked, that he would step out and call in an- 
other person to be also a witness, and did so. He crossed the street 
and found Alexander N. Zevely, and at Dr. Johnston's instance be 
came over and signed the instrument in qyestion as a witness. Mr. 
Zevely had not any acquaintance whatever with Herriott Brown, had 
never seen her before, and never spoke to her or saw her after the oc- 
casion of his signing his name to this paper. When Dr. Johnston re- 
turned with Mr. Zevely to the house of Mr. DeSelding, be left Mr. 
Zevely in the parlor and proceeded to the room of Miss Brown* 
When he entered the room, the instrument in question was lying on a 
table. This is the first appearance of the paper. The doctor in- 
formed Herriott Brown, who was still lying in bed, that she must get 
up and sit at the table to sign it. His language was, that " if she 
wished to sign, or to sign her will," but which, he cannot say, '* she 
must get up, or be helped up, and get to the table." With the assis- 
tance of Mrs. DeSelding she got up and went to the table, where the 
paper was then lying. When Mr. Zevely came up stairs, Herriott 
was sitting up in an arm-chair near the window. He was introduced 
to her and Mrs. DeSelding by Dr. Johnston. Miss Brown inclined 
her head in recognition, but did not speak. From a difficulty in her 
breathing, it was apparently hard work for her to talk. '* Soon after 
or at the time of his introduction." according to Mr. Zevely, "Dr. 
Johnston mentioned to Herriott Brown, that Mr. Zevely was a per- 
son whom he had invited to come in and witness her signature to her 
will." Johnston in his testimony stated all the conversation which 
be remembered, and did not give this remark. He testified that 
Miss Brown " inquired where she must sign the will, and on the 
place being pointed out, she took the pen and signed." Mr. Zevely 
said, " she distinctly asked where the proper place was for her to 
sign." • In a subsequent portion of his testimony, he spoke of " her 
question about where to sign," and in another, of " her asking the 
question about the place where to sign the will." She signed the pa- 
per in the presence of Dr. Johnston, Mr. Zevely and Mrs. DeSelding. 
Ahhough very weak, she wrote with apparent ease, and in a firm 
hand. Dr. Johnston and Mr. Zevely then signed their names to the 
paper as witnesses, in the presence of Herriott Brown, and of each 
other. 

No conversation whatever took place between Herriott Brown and 
the witness Zevely, at the time the paper was signed. No other con* 

VOL. vin. 29 
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versation than is above given took place between her and the wit- 
ness JohnstoD, except it may have been some questions and answers 
respecting her disease. There was not any conversation or remark 
of Mrs. DeSelding, except in reply to some question of the doctor re- 
lative to certain food taken by Ilerriott Brown.- The instrument was 
not in Herriott Brown's handwriting, and nothing was said as to who 
had written it or prepared it for her. She did not say any thing con- 
cerning its contents. She did not read it and it was not read over to 
her. Mrs. DeSelding conducted the execution throughout. Both the. 
witnesses testified to Miss Brown's capacity and soundness of mind, 
and that she acted like a person who fully knew and understood what 
she was doing. Mr. Zevely's testimony on this point was of course 
deficient from his very limited acquaintance with the deceased. 

Itaac Daytotti for the appeUani, argued the following points : 

I. The will was not duly executed according to the statute, pre- 
scribing the manner of the execution of wills, 2 R. S. 63, ^ 32, [Sec. 
40 J Brinckerhoffy. Remsen^ 8 Paige, 488, 498 ; Remsen v. jBrinier- 
hoff, 26 Wend. 325, 331, 336, 337 ; Chaffee v. Baptist Missionary Can- 
veruiofiy 10 Paige, 86, 92. 

II. The instrument in question not being in the handwriting of the 
deceased, and its execution having been conducted in the last illness 
of the deceased, by Mrs. DeSelding, at her residence, who by her 
children or herself, takes under it, the whole property of the deceas- 
ed, to the exclusion of her only other sister, equally entitled by kin- 
dred, the testimony in the cause was not sufficient to establish it as 
the will of the deceased. 

In such cases the law requires in addition to evidence of capacity, 
that there should be proof either of previous intentions to make the 
dispositions contained in the alleged will, or of instructions, or of read- 
ing over at the time of execution, or of subsequent recognition oi the 
provisions of the instrument. Swinburne, Part II., Sec. XXV., 7th 
Ed., Vol. I., pp. 187, 188 ; Taylor on Evidence, 108, ^ 105 ; Brog- 
den V. BrowUi 2 Add. 441 ; Billinghurst v. Vickers^ 1 Phill. 187 ; 
Paske V. Ollatt, 2 Phill. 323 ; Ingram v. Wyatt, 1 Hagg. Eccl. Rep. 
384; Marsh v. Tyrrell, 2 Hagg. Eccl. Rep. 84; Panton v. Williams, 
2 Curteis' Eccl. Rep. 530, 565 ; Barry v. Butlin, 2 Moore Priv. Coun. 
Cas. 480; Dufaur v. Croft, 3 Moore Priv. Coun. Cas, 145 ; Harwood 
V. Baker, 3 Moore Priv. Coun. Cas. 282 ; Tomkins v. Tomkins, 1 
Bailey South Car. Rep. 96 ; . Alston v. Jones, decided in Sup. Court, 
(Jen. Term, 1st June, 1848 ; Crispellv. Dubois, 4 Barbf Sup. C. Rep. 
393. 

III. Both the witnesses to the instrument in question, residing with- 
out the jurisdiction of this state, the surrogate nad not jurisdiction to 
take the proof of the instrument, as a will of real estate. 2 R. S. 66, 
§ 78, [Sec. 63.] 

IV. The decree of the surrogate should be reversed, and the pro- 
ceedings remitted to the surrogate with directions to grant admini- 
stration, as in cases of intestacy. 
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Mr. Edgar Ketchum^ for the respondent, argued the following 
points : 

I. The will was proved to have been executed in a manner sub- 
stantially to comply with all the requisites of the statute. Renuen v. 
Brinckerhoff, 26 Wend. 325 ; Rutherford v. Rutherford, 1 Denio, 83 ; 
Buder V. Benson, 1 Barb. 534 ; Doe v. Doe, 2 Barb. 200 ; Seguine y. 
Serine, lb. 385 ; Robertson v. Caw, 3 Barb. 416 ; Chaffee v. Baptist 
Mission Convention, 10 Paige, 85 ; Jauncey v. Thorn, 2 Barb. Cb. R. 
40 ; Nelson v. ATCriffert, 3 Barb. Ch. R. 162 ; Crispell v. Dubois, 4 
Barb. 394 ; In the matter of the will of Henrietta Hicks, MS. decision 
of Surrogate, N. Y. ; In the same matter, MS. decision of Hon. J. W. 
Edmonds, on appeal. 

IL The capacity of the testatrix was abundantly proved. Stewards 
Ex'r V. Lispenard, 26 Wend. 255 ; Blanchard v. Nestle, 3 Denio, 37. 

IIL The will is just such a will as the testatrix would be expected 
to make, considering all the circumstances. 

IV. The surrogate had complete jurisdiction in this case, and the 
will has been properly received to probate as a will of real and per- 
sonal estate. 2 R. S. 60, ^ 23 ; Laws of 1837, 524, Chap. 460, $ 1 ; 
2 R. S. 67, § 63 ; Laws of 1887, 637, Chap. 460, § 77 ; Dayton on 
Surrogates, 38. 

By the Court. Mason, J. — The thirty-second section of the sta- 
tute of wills, enacts that every last will and testament shall be exe- 
cuted and attested in the following manner : 

1. It shall be subscribed by the testator at the end of the will. 

2. Such subscription shall be made by the testator, in the presence 
of each of the attesting witnesses, or shall be acknowledged by him 
to have been so made, to each of the attesting witnesses. 

3. The testator, at the time of making such subscription, or at the 
time of acknowledging the same, shall declare the instrument so sub- 
scribed to be his last will and testament. 

4. There shall be at least two attesting witnesses, each of whom 
shall sign his name as a witness, at the end of the will, at the request 
of the testator. 2 R. S. 63. 

In the case before us the will was subscribed by the testatrix, al 
the end of the will, in the presence of two attesting witnesses, each 
of whom signed his name as a witness at the end of the will — and the 
only questions are, 1st. Did each so sign at the request of the testa- 
trix ; and, 2d. Did the testatrix at the time of such subscription de* 
clare the instrument to be her last will. 

As to the first question — ^It is not necessary that the testator should 
in terms request the witnesses to attest the execution. The request 
may be implied as well as expressed. If they are sent for b^ his 
attendants m his presence and without objection — if upon their in- 
troduction he sets himself to the execution of the will, and delivers it 
when executed to the witnesses, in order that they may sign it, and 
they do sign it in his presence, be thereby adopts the acts of bia 
firiends, and makes their request his request, within the spirit and 



22S THE NSW-70HE LXOAL OBSERVER. 

N. Y. SufMrioT Coott— Brown ▼. DeSelding. 

meaning of the statute. This was so held in Doe v. Roe^ 2 Barb. S. 
C* R. 200. It was stated in that case to the witnesses, in the testat^ 
tor's presence, that they had been sent for for the purpose of being 
witnesses to the will» and they subscribed their names as witnessest 
after the will with the attesting clause had been read to the testator, 
and signed by him in their presence — and it was held that there was 
sufficient evidence to be submitted to a jury, upon the question whe- 
ther there was a request or not. The same point was decided in 
Rutherford v. Rutherford^ 1 Denio, 33. 

The testatrix in this case made no formal request to the witnesses. 
She appears to have been entirely sitent ; but when Mrs. DeSeldiog 
stated to Dr. Jonnston, the physician, that her sister wished to exe* 
cute a willy he said, if she wished to do so it would be best to have 
another witness, and he went out immediately and brought in Mr. 
Zevely, the other witness. The testatrix made no objection then, 
nor when the doctor returned ; on the contrary, she got up and went 
to the table where the will was lying. Upon Mr. Zevely's coming in- 
to the room, after she was seated at the table, he was introduced to 
her by the doctor as a person whom he had invited to conje in and 
witness iier signature to the will, and she bowed her head in recag* 
nition — and then distinctly asked where she must sign, according to 
Zevely's testimony, or according to Dr. Johnston's, where she must 
sign the will. She then signed it in their presence, and they signed 
their names as witnesses. There can be no doubt from all the cir- 
cumstances, that she assented to and adopted the acts of her sister 
and Dr. Johnston in relation to the latter witnessing and inviting Mr. 
Zevely to witness the execution — and this ratification and adoption 
is clearly equivalent to an express request by her. 

The next question is — Did she declare the paper to be her last wilt 
and testament in the presence of the witnesses? It has frequently 
been decided that no particular form of words is necessary in the 
publication of a will in order to comply with the statute. • It is suffi- 
cient if the requisitions of the statute are complied with in substance. 
Nelmm v. McGiffertj 3 Barb. Ch. R. 163 ; Remsen v. Brinckerhofft 96 
Wend. 332. In Doe v. Roe, 2 Barb. S. C. R. aOO, before cited, the 
will was read over to the testator, and he was asked if that was bis 
will and testament, to which he answered in the affirmative, and then 
signed it ; and the court held that this mode of declaring the instru- 
ment to be his will was a substantial compliance by the testator witb 
tbe statute. But it is definitively settled by the court of dernier resort^ 
in Remsen v. Brinckerhoff, that there must be some communication to 
the witnesses by the testator indicating that he intended to give effect to 
the paper as his will ; and therefore the court in that case held that al- 
though the testatrix acknowledged before the witnesses her signature 
to the instrument ibr the purposes therein mentioned, yet as she did 
not say it was her will, it could not be upheld without a repeal of the 
statute. Now, in the case before us, nothing whatever was said by 
the testatrix^ except the single question where she must sign. Dr« 
Johnston says she asked where she most sign the wiU ; bat is evi* 
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dent that he does not intend to give the exact words. Mr. Zevely 
says she distinctly asked " where was the proper place for her to 
sign." But the will was not read to her before signing it, nor did she 
read it or say any thing concerning its contents, nor was any thing 
said or done by her in the presence and bearing of the witness Zeve- 
ly, by which she signified to him that the paper subscribed by her 
was her last will ; she merely signed the paper, and did not even ac- 
knowledge her signature as was done by Mrs. Brinckerhoff. It is 
true that the witness understood from what passed that the instru- 
ment was a will, and that such was her understanding also ; but there 
was no recognition of it as her will in Zevely's presence beyond the 
simple signature, nor in tlie presence and hearing of Dr. Johnston, 
unless she used the word will when she asked about the place to 
sign. It is fairly to be inferred in the case of Mrs. Brinckerbo£f that 
all parties also understood the paper to be a will ; one of the witnesses 
put his residence opposite to his name, and the testatrix remarked to 
the other witness that he had not done so, and required him to do it, 
which would have been unnecessary in attesting the execution of any 
other insttument. But yet the court held the acknowledgement to be 
insufficient. If we should hold the mere signing of a wul, or any act 
equivalent to it, without any declaration, either before or after sign- 
ing, in the presence and hearing of each of the witnesses, to be a suf- 
ficient publication, we should disregard the plain letter of the statute, 
which requires that the testator shall, at the time of making the sub- 
scription, declare the instrument to be his last will, 'the utmost that 
can be said of this case is, that the conduct of the testatrix implied 
the instrument to be her will. But no declaration of any kind is pre- 
tended. We do not see how it is possible to get over this defect. 

It is not without considerable hesitation that we have arrived at 
this result. We have no doubt, from the evidence, that the deceased 
was fully competent to make a will, and imder the law as it now ex- 
ists in England, and as it was understood in this state before the pas- 
sage of the Revised Statutes, this will would have been held to have 
been duly published. But the Revised Statutes have somewhat al- 
tered the rule, and the alteration is, we think, wise and salutary. 
Whether it is so or not, it is our duty to carry out the provisions of 
the statutes on this subject in their letter and spirit. If we are mista- 
ken in our application of them to the present case, we are happy to 
knaw that our mistake.can be corrected by a higher tribunal. 

The decree of the surrogate is erroneous, and must be reversed^ 
and a decree must be entered declaring the invalidity of the instru- 
ment propounded as a will, and that the decedent died intestate. 
Costs of both parties, both in this court and in the court below, are 
to be paid out of the estate when letters of administration shall have 
been granted, and the proceedings are to be remitted to the surro- 
gate of the city and county of New-York, to the end that administra- 
tion may be granted as in cases of intestacy. 
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{^Special TermJ] 
Before Mr. Justice MASON. 

William Wall and others v. Oliver Charlick and others. 

FRAUD AGREEMENT INCONSISTENT WITH PUBLIC POLICY. 

The defendant Charlick agreed to use hii influence with the Common Oouncil of the city of 
New-York, to obtain for the plaintiflTalease of the Peck slip and Grand street ferries to Wil- 
liamsburgh, and in case of his success, was to receive the sum of $2,000. He accordingly 
petitioned the Common Council in his own name, together with the plaintiffii, holding himself 
out as one of the parties interested, and obtained a lease as prayed for to himself and the 
plaintifls, which he duly signed and sealed ; having, all the while, no interest in the matter, 
except his contingent fee, and being indemnified by the plaintiffs against all responsibiUty 
on his covenants. HMt that the agreement was void, both as being a fraud on the Com- 
mon CoaQcil and as being inconsistent with public policy and sound morality. 

The facts of this case sufficiently appear in the opinion of the learn- 
ed judge. 

C. B»' Moore f for the plaintiffs. 

James T.Brady, for the defendants. 

Mason, J. — The complaint in this cause sets forth that in the sum- 
mer of the year 1848, the plaintiffs employed the defendant Charlick 
as their agent, to obtain from the Common Council of the city of New- 
York, a lease of the necessary docks and slips, in the said city, for 
the purpose of the Peck Slip and Grand Street Ferries to Williams- 
burg, and they agreed to pay him for his time and services in the 
premises the sum of two thousand dollars, in case the application 
should be granted. Thereupon the plaintiffs and Charlick presented 
a petition to the Common Council for that object, Charlick signing it 
first, and holding himself out as a prominent party to the application. 
The petition was referred to the Ferry Committee of the Board of 
Aldermen, who unanimously reported in favor of granting it, and in 
their report stated that they had been induced to look with more than 
ordinary favor upon the application, on account, among other things, 
of the responsibility of the parties making it. And they recommend- 
ed that a lease of the Ferries for ten years be granted to Oliver Char- . 
lick ahd the plaintiffs, upon certain terms. iSie report was adopted 
by both Boards, and received the signature of the Mayor ; and the 
lease was ordered to be granted upon the applicants signing an ac- 
ceptance of the termSj which was done, and the lease was thereupon 
duly signed and sealed ; Charlick heading the signature to the ac- 
ceptance, and being named first among the parties of the second part 
to the lease. During all this time, however, he was a mere agent, 
having no interest in the matter, and holding from the plaintiff an 
agreement to indemnify him against loss or damage by reason of his 
having signed the lease. 
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After the lease had been authorized and the acceptance signed as 
above mentioned, the plaintilBTs considering, as they say in their com- 
plaintt that Charlick had substantially earned the stipulated compen- 
sation, paid him the $2,000. 

The complaint then alleges that the leases, though duly signed and 
sealed by the respective parties, had not been dehvered, but that the 
delivery to them, the plamtilffs, had been prevented by the interfe- 
rence of Charlick ; whether, after he had pocketted the $2,000 he in- 
formed the Comptroller of his real situation in regard to the transac- 
tion or not , does not appear. It does appear, however, that the Comp- 
troller felt himself justified in withholding the lease from the plaintiflfs, 
and referring the matter to the Board of Aldermen, although be had 
been directed by the committee having the matter in charge to deli- 
ver it to a majority of the lessees, and they had all, excepting Char- 
lick, united in a request for its delivery. 

The plaintiffs now ask the court to restrain Charlick from interfe- 
ring with their rights under the lease, and from doing any act to pre- 
vent them from obtaining the actual custody and possession of the 
lease, and from endeavoring to disturb or prejudice their title, 
or from availing himself of the circumstance that his name is insert- 
ed as one of the lessees, to do any act whereby they may be further 
molested in their rights. They also pray that Mr. Waters, who was 
Comptroller when the suit was commenced, may be ordered to deli- 
liver the lease to them, and for further relief. 

To this complaint the defendant Charlick demurred, and assigned 
several causes of demurrer. 

It is impossible for the plaintiffs to succeed in this suit. Without 
noticing the other questions raised by the demurrer and discussed at 
the hearing, the nature of the agreement between the plaintiffs and 
the defendant Charlick, presents an insurmountable obstacle to a re- 
covery. It is a fact which, though not averred in the complaint, can 
yet be judicially noticed as matter of history, that this defendant had 
for several years previous to the agreement been a prominent member 
of the Common Council, and for a portion of the time President of the 
Board of Aldermen. Although not a member at the time of the 
transaction mentioned in the complaint, yet from his long previous 
service, and great knowledge and experience in the municipal affairs 
of the city, he would naturally have considerable influence with the 
members of a new Board. This personal influence he agreed to sell 
to the plaintiffs for jhe sum of $2000, payable only in the event of 
his succeeding in the object they had in view. And in order the bet- 
ter to gain the desired end, he falsely represents himself to the Com- 
mon Council, with the knowledge and assent pf the plaintiffs, (for 
they united with him in the representation,) as being personally inte- 
rested and engaged in the application for the ferries, and as being 
the prominent man in it, whereas in truth the only interest he had 
was the promised reward. This representation was an imposition 
upon the Common Council, and would be sufficient to authorize them 
to withhold the lease, on the ground of fraud. It is important in the 



2^2 THE NEW-TOEK LEGAL OBSERVEft. 

N. Y. Snperior Coort.— Wall and others t. Chariick and others. 

management of franchises of this nature, that they should be in the 
hands of persons of known standing and respectability, so that the 
duties required of them should be faitnfully and punctually performed. 
Perhaps there is no branch of the public service in which the cbarac* 
ter and qualification of the persons who are to manage it should be 
more thoroughly looked into. The comfort and convenience of the 
great mass of the community are more or less concerned. It is evi- 
dent from the course pursued by the plaintiffs and Chariick, that they 
deemed it highly important, if not essential to the success of their ap- 
plication, that Chariick should appear to the Corporation as a party 
interested, and the obtaining of the lease was doubtless owing in a 
great measure to this false appearance. 

In the case oi Lord Hotoden v. Simpson^ (10 Adolphus & Ellis, 793,) 
the Court of Queen^s Bench held, that the keeping back or conceal* 
ing from the legislature by the applicants for a railroad charter, any 
fact which might reasonably be expected to have an influence on the 
judgment of the legislature, in relation to the act prayed for, was a 
fraud on the legislature, and that no private contract for compensa- 
tion in aiding or being a party to such concealment could be enforced. 
It is true that the judgment in that case was reversed in the Court of 
Exchequer Chamber, but it was on the ground that it did not appear 
that such concealment entered into the agreement of the parties. The 
whole court admitted that if it had, the agreement would have been 
fraudulent and void. 

The present case, however, is not one of mere concealment, but 
of direct misrepresentation, made by all the parties. They all, by 
the signature to the petition, to the acceptance of the terms of the 
lease, and to the lease itself, falsely held out and asserted that Char- 
lick was one of the parties interested, and this false pretence appears 
to have been the basis and ground work of their whole plan. A 
claim based upon such misrepresentation can surely find no favor in 
a court of justice. 

But independently of the question of fraud, the agreement itself, 
between the plaintiffs and Chariick, was contrary to public policy 
and sound morality. The fact that tiie sum of $2000 was contmgent 
upon the defendant's obtaining the lease, was a strong inducement to 
improper tampering, and using secret and extraneous influence with 
the members in their disposition of this important franchise. It is 
true that nothing of this sort appears in the case, but it is sufficient 
condemnation of the contract, that its tendency ws^s to tempt the par- 
ty to use such influence. Unfortunatelj', legislative bodies and other 
guardians of the public interests, have sometimes been charged with 
being governed by other considerations than a single regard to the 
public interests ; biit we trust the day is far distant when our courts 
will lend their "aid to contracts or bargains, having for their express 
object the bringing personal influence and private considerations to 
bear upon legislators in matters of public concernment. It is credita- 
ble to our State that no case like tne present is reported in any of our 
numerous books of reports. If bargains of this kind have been made. 
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no one, as far as my information extends, has heretofore had sufficient 
courage to invoke the assistance of the court to enforce them. But 
if authority is wanting on this point, we are not without it in the re- 
ported decisions of our sister States. The Court of Appeals in Ken* 
tucky, in the case of Wood v. McCann^ (6 Dana, 366,) laid down the . 
broad proposition that all contracts like the present, are immoral and 
void ; and the Supreme Court of Pennsylvania, in Clippinger v* Hep- 
iuughf (5 Watts & Sergt. 315,) stated the doctrine on this subject 
with great clearness and force. That was an action on a sealed note 
by Heppinger to pay Hepbaugh $100 on condition of his succeeding 
in procuring the passage of a law authorizing Clippinger and wife to 
sell the real estate devised to his wife and children. The act was 
passed ; the amount agreed to be paid was small, probably no more 
than a moderate compensation for Hepbaugh's time and services. 
The Court of Common Pleas gave judgment in his favor, on the 
ground that there was nothing in the character of the contract which 
rendered it any more objectionable than if the service was to be ren- 
dered in a court of law, on the trial of a cause, nor had it any tenden- 
cy whatever to produce improper influence. The Supreme Court, 
however, thought otherwise, and reversed the judgment. Mr. Justice 
Rogers, in delivering the opinion of the court, referred to the case of 
Wood V. McCann, cited above, and remarked that in that case the 
whole reasoning of the court goes to establish these propositionSi 
which he says cannot be reasonably denied, viz : that the law will 
not aid in enforcing any contract that is illegal, or the consideration of 
which is inconsistent with public policy and sound morality, or the 
integrity of the domestic, civil, or pohtical constitution of a State. 
That a contract to endeavor to procure the passage of an act of the 
legislature by any sinister means, or even by using personal influence 
with the members, would be void, as being inconsistent with public 
policy and the integrity of our political constitution ; and any agree- 
ment for a contingent fee to be paid on the passage of a legislative 
act, would be illegal and void, because it would be a strong incentive 
to the exercise of personal and sinister influences to effect the object. 
These are broad and fundamental principles, he adds, to the truth of 
which we subscribe, and which cover the whole ground, on which 
the case before us rests. To these broad and fundamental princi- 
ples, I would add my humble yet hearty assent, as holding lorth a 
pure and elevated standard of morality, which the courts should ever 
seek to cherish and confirm. 

Upon the same principle it has been held that a party cannot re- 
cover upon an agrement to pay him money in consideration of his 
using his influence to procure the pardon of a convict Norman v* 
Cole, 3 Espin. R. 263 ; Hartzfield v. Golden^ 7 Walts, 152. 

The principles just stated apply with great force to the case in 
hand. It is indeed true that the Common UouncU is a municipal cor- 
poration, and not a legislative body, in the ordinary sense of the 
term ; but it is not a mere corporation ; it possesses, in many re- 
spects, the powers and character of a legislative body, and in the 

VOL. vin. 30 
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granting of ferries, it exercises, by delegation from the sovereign 
power of the State, very high powers, in the proper discbaige of 
which the whole community is interested. And ail the reasoning 
and considerations on this subject affecting legislative bodies, ap- 
ply to the Common Council with equal force. 

From what has been said, it is manifest that if Charlick was 
before the court calling on the present plaintiffs to pay him the stipu- 
lated sum of $2000, he could not recover, on the double ground of 
the immoral nature of the contract, and of the fraud practiced on 
the Common Council ; and on the same grounds the plaintiffs can- 
not obtain the assistance of the court, their claim being founded on 
this immoral and fraudulent contract, and seeking to obtain the be- 
nefit of it. There must be judgment for the defendant. 



[June Special Term.'] 
Jabed W. Tract against Sarah A. Leeland. 

HOLDING FEMALE TO BAIL UNDER 179th SEC. CODE. 

The eoneealment, removal and diBpoeal of a Piano by a female, does not aabject her to be held 
to bail, under the 179th section of the code. A female can be arrested only for wilfnUyy 
wantonly, or malicioosly injuring property ; but not for a detention or convenion of it. 

This is an action brought to recover the possession of personal 
property wrongfully detained. Part of the property claimed, to wit, 
a rosewood Piano has been concealed, or removed and disposed of by 
the defendant, so that it could not be found by the sherin! On due 
proof of these facts the plaintiff obtained an order of arrest, under 
which the defendant has been actually arrested. A motion is now 
made in her behalf, to discharge her upon the ground, among othera, 
that this is not a case in which a female can be arrested. 

C Warif for the defendant. 

C Tracy 9 for plaintiff. 

Mason J. — The decision of this question depends upon the con- 
struction to be given to the 179th section of the code. The 3d sub- 
division of that section expressly authorizes the arrest of a defendant 
in cases like the present, but with the proviso that " no female shall 
be arrested in any action except for a unl/ul injury to person, character 
or property* If this case is embraced in either of the exceptions, it 
must be in the last, a wilful injury to property. But it is difficult to 
imderstand how the mere detention or concealment of a piece of fur- 
niture is a wilful injury to it. It may be preserved with the utmost 
care, although kept out of the reach of the plaintiff. Had the defen- 
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dant broken it to pieces, or damaged it intentionally, so that its value 
was thereby lessened or destroyed, that would be a' wilful injury, 
within the meaning of the act. But nothing of this kind is preten- 
ded. The plaintiff rests his right to an arrest on the sole ground that 
a wrongful concealment and witholding of the property, is in itself 
a wilful injuiy to it. I cannot so understand it. The two things are 
in their nature entirely different, and the distinction between them is 
clearly stated in this very section, which authorizes an arrest gener- 
ally, " where the action is for an injury to person or character, or for 
ityuringf or for wrongfully takings detaining^ or converting property." 
iDJaring property, therefore, is not within the meanine; of this section 
the same as taking detaining or converting it. A female, can however 
be arrested only for injuring property, and not for taking, detain- 
ing or converting it — and even then it is not for every injuiy done to it, 
but only for a wilful, or wanton and malicious injury. No doubt an in- 
jury is done to the plaintiff himself, by witholding from him his prop- 
erty and the defendant is guilty of a wrong, or in the old phraseolo^, 
of a tort in so doing ; but that is certainly very different from an m- 
junr to the particular piece of property itself. 

1 should not have thought it necessaiy to have dwelt upon this at 
such length, if it were not for the case ot Starr v. Kenty,2 Code, Rep. 
30, which the counsel for the plaintiff pressed with much earnestness 
in support of his position. That was a motion to discharge the de- 
fendant, who was a female, from arrest ; and according to the report, 
it was contended on behalf of the plaintiff, that '* the concealing or 
removing of the property so that it could not be found or taken by 
the sheriff, was a wiltul injury to the plaintiff's property in the property 
so removed or concealed ;" and of that opinion •* the report adds," 
was "his honor. Judge Daly, and the motion was denied." His 
honor did not however, give any written opinion himself, and I can- 
not but think that there must be some mistake or omission or misap- 
prehension of some important fact, on which the decision of the judge 
was founded. 

The report, if it means anjrthing, means that the detaining of pro- 
perty is a wilful injury to the estate or interest of the plainliSi in the 
property detained ; and therefore subjects a female who detains it, 
to arrest ; thus giving an entirely different signification to the word 
"property" from that evidently intended by the code. With the 
greatest respect therefore, for the learned jucfge, I cannot regard the 
report of his decision as an authority for the position which it pur- 
ports to sustain. 

^ This view of the principal question renders it unnecessary to con- 
sider the other questions discussed on the argument. 

The motion to discharge the defendant must be granted on the 
ground that the facts do not warrant her arrest under the code, with 
ten dollars costs ; but on condition that the defendant stipulate not to 
bring any action. 
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Bsfore OAKUSr Cb. J., and S AKDFORD and PAINE, JnttieeB. 39th May, 1850. 
Lboobtt ▼. MoTT. 

BBFOBT OF BSFBRBB4 

A report of a referoo ufon the whole ime may be brought bofore the Special Term en a mo^ 
tion for a re-heariog when such order may be made mniioff or denying the application, aa 
to the jndge may eeem jiut The raling of CampbeUJ. in Haight t. Frinee, approted ofl 

It it in the diacretion of the court at Special term to look into the matteri of lew as well as of 
lact, arising upon the report of the Referee, and to dhect a re-hearing in respeot of erroMom. 
mlings of the law. 

When the report is complained of as bmng contrary to eyidence, an examination of the legal 
points invoWed, will be convenient and proper, in connection with the argument on Oio 
eyidence ; but where the report is assailed in reepect to jts legal conoloaions alone, the jndg» 
will be inclined to refuse a stay of proceedings with a view to a motion for a rehearing, and 
will leare the party to his remedy by appeal from the judgment. 

The circamatances appear in the opinion : 

By the Court. In the case of Haight v. Prince, it was held by 
Campbell J., after consulting Duer and Ma$on, justices, that a report 
of a Referee upon the whole issue, might be brought before the 
Special Term on a motion for a re-hearing when such order might be 
made, granting or denying the application, as to the judge should 
seem just. (2 Code Rep. 95.) The question being presented in this 
case, in our branch of the court, we have conferred with our as- 
sociates, (the six justices being present,) and it is the unanimous 
conclusion of the court, that the decision of Campbell J. was correct. 
Whether the court will look into the matters of law, as well as of 
fact, arising upon the report of the referee, and direct a re-hearing 
in respect of erroneous rulings of the law ; will of course be in the 
discretion of the court, at the Special Term. Where the report is 
complained of, as being contrary to the evidence an examination of 
the legal points involvfed will generally be convenient and proper in 
connexion with the argument on the evidence. Where, however the 
report is assailed ih respect of its legal conclusions alone, the jud^e will 
be inclined to refuse a stay of proceedings, with a view to a motion for 
a re-hearing, and will leave the party to his remedy by appeal from 
thejudgment. 

The considerations which lead us to this result, will be briefly 
stated. 

Tl|e amended code of 1849, allows of no appeal from a judgment 
upon the facts involved. The appeal to the General Term from a 
judgment is limited to matters of law, (Am. Code § 348.) This 
would cut off entirely any review of the finding of a referee upon the 
facts, or of the verdict of a jury, or the decision of a judge upon the 
facts on a trial without a jury ; unless there be some mode ot reach- 
ing it, other than on appeal from the judgment. In Droz v. Lukey^ 
we decided in January last, that a motion to set aside a verdict as 
against evidence, might be made at the special Term, on a case 
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settled in the usual manner ; and that such motion mi^ht be made 
after judgment, the party obtaining a stay of proceedings for the 
purpose. We see no good reason, why the motion may not be made 
without any formal case, before the judge who tried the suit founded 
on his notes of the testimony. 

As to reports of referees^ the code, it appears to us is explicit in 
making a provision independent of an appeal in the first instance. 
Section 272 after providing that the report may be reviewed in like 
manner as a decision of the court on a trial enacts that a re-Aearing 
may also be granted by the court. 

A re-hearing, as we understand it, is obtained on a motion only ; 
and this is brought on before a judge, either at chambers or at special 
term. If it be for a new trial on the merits, it must be moved before 
the judge, in courts i. e. at the special term. (Amended Code, ^ 400, 
401, and 350.) 

We are referred to the 24th rule of the Supreme Court, adopted 
in August last, as imperatively restricting the examination of the re- 
ports of referees, to an appeal to be heard at the general term. As 
this rule in the broad application claimed for it, would conflict with 
the latter part of section 272 of the amended code, allowing a re- 
hearing, we think it was intended to apply, as in its literal terms it 
does apply only to a review of the referee's report, for which purpose 
a case must be made ; and as the appeal is limited to the law of the 
case, it follows that rule 24 applies only to a review of the report of 
a referee, on matters of law. 

It is nevertheless a convenient practice to make a case on which 
to found a motion for a rehearing, in the manner prescribed by the 
rule of the Supreme Court ; and that course will be required in our 
court in future. 

The practice, therefore, in respect of reports of referees, may be 
thus stated. The party deeming himself aggrieved by such a report, 
may prepare his case, and appeal from the judgment on the matters 
of law involved. Or he may apply to a judge of the court, for an 
order to rftay the proceedings on the referee's report, for the purpose 
of moving for a reheariDg. The judge will exercise a discretion, as 
to staying the proceedings, regulated by the nature of the action, the 
points proposed to be raised and, the danger of loss if collection of 
the demand be delayed ; and he may impose terms on granting a 
stay. If the report be complained of as against evidence, there is no 
rearess, except by the motion for a rehearing. On obtaining a stay, 
the party must proceed to make and settle his case, and brin^ it on 
to be heard before the court at special term. An order will there- 
upon be made, either granting or denying the motion for a rehearing. 
From this order either party may appeal to the general term, as pro- 
vided in section 349 of the amended code. And' such appeals will 
be heard with other calender causes at the general term. 

rule accordingly • 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 

3n €l)anrers. 

Before the LORD CHANCELLOR. 
CowELL V. Watts. — Jan. 29, 30, 1860. 

PAROL AGREEMENT — SPECIFIC PERFOMANCE LACHES. 

Where a party to a joint contract (not in writing) for bnilding hooeec, had for the q>ace of 18 
monthe not interfered in the management or asserted any claim in the speculation : Held, that 
he was estopped from enforcing specific performance of the agreement. 

This was an appeal from the Vice-Chancellor Knight Bruce, dis- 
missing a bill for the specific performance of an equitable agreement 
between the plaintiff and the defendant, for the joint taking a piece 
of ground called the Grange, at Brompton, for building purposes. 
The bill alleged that a Mr. Bonnin, who had obtained a lease of the 
premises from the trustees of Smith's charity, agreed to underlet such 
portion as he should not require, to the plaintiff and defendant ; that 
they entered into an agreement for a partnership to build thereon ; 
and that a deposit of jG 100 being required, the plaintiff discounted a 
promissory note of Bonnin for that amount, of which the defendant 
gave an I O U for i50, and in May, 1843, the lease to Watts was 
signed. The agreement between the plaintiff and defendant was 
not in writing, but it was alleged that the plaintiff had turned some 
sheep and other cattle of his on the land in 1843, and that some of 
the old materials from the house had been sent to repair the plain* 
tiff's stables. The defendant, however, stated that tne note was a 
mere bill transaction, and that the plaintiff's cattle were turned out 
of the land in 1845. The plaintiff had taken no part in the specula- 
tion for eighteen months, and the defendant had the whole under his 
sole control. The Yice-Chancellor having dismissed the bin on the 
ground of the lapse of time, this appeal was presented. 

Swanston and Metcalfe ibr the appellant. 

J. Rusidl and Foster^ for the respondent, cited Dale v. Hamilton^ 
6 Hare, 369 ; Nartoay v. Ratoe, 19 Ves. 143. 

The Lord Chancellor said that according to the decision of Lord 
Eldon, in Marquis of Hertford v. Boore^ 6 Ves. 719, the plaintiff had 
by his laches in setting up bis claim deprived himself of any be- 
nefit to arise from the speculation, and dismissed the appeal with 
costs. 
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In lift Common |)Ua0. 
Tassell v. Coopbr. — Feb. 16, 1860. 

BANKING FIRM AND CUSTOMER — LIABILITY. 

On ■peeiai eaie, held, that a bank cannot, as between its eostomer, set up a jtt« tertii for hav- 
ing diihonored two cheqnee, although monies stood to his credit at the bank. 

These were two actions against the public officer of the London and 
County Bank in debt to recover the sum of ^128 Is. lOd., balance 
of plaintiff's banking account, and in case for damages for dishonoring 
two of the plaintiff's cheques and disclosing the particulars of the ac- 
count to a tnird person. A verdict was taken by consent for the plain- 
tiffin the first action. for j£128 Is. lOd., and in the second action for 
nominal damages, subject to a special case. It appeared that in 1844, 
the plaintiff was a co-tenant with one Palmer of a farm belonging to 
Lord de Lisle, in Kent, and opened an account, and that shortly af- 
ter, upon ceasing to be such tenant, he became the steward or bailiff, 
and in that capacity was in the habit of paying to his account, at the 
Tonbridge Branch Bank, moneys received for Lord de Lisle, and 
amongst other sums, a cheque for ^180 4s. 8d. from Messrs. Vines 
& Co,, for wheat sold on his lordship's account, and which was paid 
to the bank in January, 1847, In October, 1846, however. Lord de 
Lisle bein^ dissatisfied with the state of the plaintiff's accounts, had 
directed him to confine himself to looking after the men, and not to 
receive any more moneys. His lordship then applied to the manager 
of the branch bank to inspect the account, and upon being refused, 
obtained the instructions of the London manager, on January 28, to 
examine the account, there being a sum due to him of ^617. It then 
appearing there was ^128 Is. lOd. standing to the plaintiff's credit. 
Lord de Lisle gave notice to the bank to hold the same, engaging to 
bold them harmless in so doing. The plaintiff having drawn two 
cheques on the bank, which were dishonored, be, on 20th February, 
demanded the balance of his account, and soon after commenced the 
present actions. 

r Joseph Brown, for the plaintiff. 

Crouch, for the defendant. 

The Court said, the cheque from Messrs. Vines had been duly 
cashed, and the bankers were debtors to the amount thereof, and 
could not .set up a jus tertii, the transaction being a simple transac- 
tion between the plaintiff and the bank. He was therefore entitled 
to a verdict for ^128 Is. lOd. in the first action, and in the second 
action on the first count, for improperly dishonoring his cheques, but 
for the defendant on the second count, charging a breach of the duty 
of bankers not to disclose their customers* accounts without license. 
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BARBOUR'S SUPREBffE COURT REPORTS, VOL. V. 

Reports of casbs in Law avi> Eauiir in the Supreme Court of the State of 
New-Tork. By Olitbe Barbour, Counsellor at Law, Vol. 5. Albany : 
Gould, Banks fc Oould, 476 Broadway. Nbw*York : Banks, Gould 8c 
Co., 144 Nassau Street. 1850. 

Our professional brethren cannot accuse Mr. Barbour of delay in fbmish- 
ing us with the Reports of the decisions in the Supremo Court. The 
present volume, contains, we should think, nearly all the cases decided up 
to the present time. The way in which these cases have been reported by 
Mr. Barbour reflect great credit upon him. The present volume contains 
all the important cases that have been argued during the past year, com- 
mencing with the case of the Receiver of the North American Trust and 
Banking Company, v. Blatchford, heard in November, 1848 t want of 8psc« 
we regret to say, prevents our noticing some of the decisions in thisvoluma. 
We may, however, observe that it is in every respect equal to the pre- 
ceding ones, with respect to the manner in which the cases are stated, and 
the judicious selections of the matter epotted. 



Thb Gallbrt of Illustrious Americans, containing the portraits and 
Biographical sketches of 24 of the most eminent citizens or the Repub- 
lic who have flourished since the death of Washington. Edited by 
C. Edwards Lbster.-^No. 6.,' John James Fremont. 

This magnificent work, which has met with unbounded popular favor, and 
which, without a question, surpasses in truth, fuhiess and beauty of likenesses, 
elegance and luxury, any similar work ever published, is now being issued 
rapidly, and is commanding universal applause and favor. Already the 
Portraits and Biographies of Gen. Taylor, Calhoun, Webster, Clay, Silas 
Wrieht, and CoL Fremont are out, and Andubon, Prescott, Irving, Kent 
and Dewitt Clinton are soon to follow. There are to be 24 in all, and the 
collection will be a superb and onriralled monument of art, taste and pat- 
riotism. The last number is devpted lo Col. Fremont, who has added to 
modern science more than almost any other man now living. His achieve- 
ments seem more like feats of chivalry or the creations of romance than sober 
history. Mr. Brady, who stands at the highest point of his art, gave P'Arig^ 
non, the engraver^if the heads of this gallery, one of his best Daguerreotypes, 
which has been exquisitely engraved, and Mr. Lester's powerful pen is 
clearly visible td the accompanying sketch of Fremont's life. Such a nsppy 
combination of literary and artistic talent is very rare. We are glad to leant 
that the " Gallery " has in its success outstripped all the calculations of its pro- 
prietors. It is published at Brady's Gallery, 205 Broadway, where sub- 
scriptions are nkseived. 
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iSouthem District of Neu>'YarJc.'] 
In Admiralty. 

Before the Honorable SAMUEL R. BETTS. 

James Spragub and others v. J. Selbt West. — 26th Jt*Zy, 1849. 

DEMURRAGE. 

The ihipper of a ewgo la liable to the TMael for any unneceMary detention in loading or un- 
loading, although no express contract 'is made on the subject Whether the same mle ap* 
plies to a mere consignee. Quere. 

Every improper detention of a vesfel may be considered a demurrage, and compensation may 
be obtained for it onder the name of demurrage. 

The yesMl takes th^ hazard of working weather. The shipper takes the risk of roads and 
means of transportation. He is to take the cargo as delivered to him at the vessel's side, and 
to supply means of removing it as fast as the vessel can be reasonably discharged. If he 
fail to do it he is liable for the damages. 

The Admiralty has jurisdiction over sea, freights and demurrage resulting from such voyages. 

The schooner John R. Watson, took in at Philadelphia a cargo of 
coal belonging to J. Selby West, and consigned to him in New-York. 
The usual bills of lading were signed, freight payable in New-York, 
and the delivery of the cargo to West at the foot of 42d street, (his 
coal yard,) without any stipulation as to demurrage, "detention, or lay 
days. The vessel arrived in New-York, at the foot of 42d street, on 
the 19th Dec, and was ordered by the consignee to 29th street to dis- 
charge. He WQs notified that the vessel was ready on the 20th, and 
again in writing on the 21st. Four working days were enough to dis- 
cbarge the cargo, and the captain and his men were at all times rea- 
dy, but the vessel was not in fact discharged till the 4th January, 
because the consignee did not send carts enough to remove the coal 
as fast as it could be discharged. The owners of the vessel filed this 
libel against the consignee in personam for damages for the deten- 
tion of the vessel.* 

* The libel in this cause may be found at length iu Benedict's Admiralty, p. 520. 

VOL. vm* 81 
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The defendant denied the jurisdiction of the court ; denied his lia- 
bility in the absence of an expresB contract, and justified the delay 
on the ground of bad weather, bad streets, and the distance of the 
vessel from his coal-yard. The cause was argued by Mr. Benediett 
for the libellanty and by Mr. BremteTi for the defendant. 

Per Curiam.'^ A ckrm of 194 tonsof coal belonging to the defend- 
ant was shipped at PhUadelphia on board the libellant's vessel. The 
master signed a bill of lading to deliver the Same to the respondent, 
at forty-second street, New-Yorfc, <br ninety cents per ton freight. 

The vessel arrived at the place designated on the 19th of Decem- 
ber last, and the respondent not being able to receive the coal at that 
place, ordered him to moor at twenty-ninth street, and unload there. 
She took her berth at that place the same day, and the next morning 
was ready to commence discharging, of which a Verbal and then a 
written notice was given the respondent, with further notice that de- 
murrage would be claimed of him for any unnecessary detention of 
the vessel. The written notice was served the 21st. The respon- 
dent failed supplying the carts necessary to remove the coal, and the 
vessel was not fully discharged of ber cargo until the 4ih erf* Jaauaiy. 
Although the weather was at times stormy and the roads bad, yet on 
the proofs, neither was such as to preveot unloading the vessel at 
once, and it is well established, that with ordinary dih^ence the cargo 
oould have been delivered in three day;8. The libel uleges four days 
Was amply Bufl5cient, 

The hbellant undoubtedly took the hazard of working weather. 
The evidence to that point is satisfactory, that coal -was constantly 
unladen and carted from North river piers during these days, and a 
vessel of the burthen of this one, coming to her dock the same day, 
was completely discharged, having 150 tons on board, and sailed 
again witnin three days. Accordingly, the state of the weather did 
not prevent the work being done. 

The respondent is bound to take the risk of roads and means of 
transportation. He is to take the coal as delivered him at the vessel's 
side, and to supply means of removing it as fast as the vessel oan be 
reasonably discharged. 

This is the general rule of maritime law, (The GraftoUt 4 voL ; De« 
cisions 79, affirmed on appeal,) and the evidence in the present <:a9e 
shows it the established custom of the coal trade at this port. 

The respondent had then the 20tb, 21st, 22d, and 23d of Decem- 
ber, when there was suitable weather, and the vessel in readiness to 
discharge, which would have afforded him time to take away the 
whole cargo. But giving him' four full days, including the 21st, and 
cleducting Sunday, the 24th, and Christmas, the vessel should have 
beep'discharged the 26th, and all her detention beyond that period 
was unnecessary, and caused by the fault and delinquency of the re- 
spondent. 

The position is taken by the respondent that demurrage is only re- 
coverable on express stipulation to pay it» and that the bill of lading 
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being an ordinary one in this case, the libellants have no remedy 
against the consignee, beyond the freight stipulated to be paid. 

It is not to be denied that the pohcy would be wise and liable to 
less disturbance in navigation and trade, if the parties, as is suggest- 
ed in some of the English cases, would always note in the bill of lad- 
ing or charter party, the time allowed for unlading or lading, and the 
consequence of overrunning the period ; and probably, upon the 
more modern authorities, (Abbott, 304 ; 3 Johns. R. 342,) the consignee 
cannot be made liable on an implied obligation for demurrage, no ex- 
press agreement or stipulation being made in the charter party or bill 
of Idding in respect to it or lay dlQfa. 

But the doctrine is different in regard to the freighter. He is held 
liable to the vessel for aqy unnecessary detentiom in loading or un- 
loading, although no express contract is made on the subject, (Holt's 
Law of Shipping, p. 3, oh. 1, ^ 80,) and to the same emci are the 
ancient ordinances, and the rules of other maritime countries, (1 Va- 
Kn, 649, 650,) and the English courts, though hesitating somewhat at 
terming the compensation demurrage^ hold ihat the freighter or con- 
signee who improperly detains a vessel, is liable to a special action 
on the case for the damage resulting from such detention, (9 Car. & 
P. 709; 11 Mees. and Wels. 498.) Courts of Admiralty proceed 
upon the right without regard to forms or modes of actions ; but in- 
dependent of that, the suggestion that ^demurrage only results from 
contract is undoubtedly giving too narrow an efiect to tne term. Eve- 
ry improper detention of a vessel may be considered a demurrage, 
and compensation in that name be obtained for it. (2 Hagg. 317 ; 
9 Wheat. 362 ; 6 N. Y. Legal Obs. 308.) Demurrage is on^an ex- 
tended freight or reward to the vessel in compensation of the earn- 
ings she is improperly made toilose. 

The jurisdiction of the court on sea freights and demurrage result- 
ing from such voyages, it appears- to me, is indisputable, and the 
branch of the defence resting on exceptions to the jurisdiction is over- 
ruled. 

I shall, accordingly, decree against the respondent or owner of the 
oargo damages by way of demurrage for the unnecessary detention 
of the vessel from the 86th of December to the 4tb of January. 

Various methods of computing these damages are referred to and 
adopted by the courts. (Anne CaAarine^ 6 Rob. 10 ; Holt, d88» 
% 28 ; Abbott, 304 ; 6 N. Y. Legal Obs. 803.) The usual earnings 
of the vessel in her regular course of employ is, perhaps, one method 
as much entitled to approval as others frequently adopted. At ave- 
rage voyages of from fifteen to eighteen days, the vessel was earning 
at the time about $10 per day. No doubt that is a low estimate of 
her worth to the owners. But it is as safe a criterion to guide the 
judgment of the court in awarding damages, as the opinion of wit- 
nesses to her worth in market by the month or day. It belonged to 
the libellants to make the matter certain, or supply a method of com- 
putation by which the court could ascertain the damages with rea- 
soos^le satisfisictioa. Upon that basis,, her defiention woi4d deprive 
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her of earning, as then fitted out, manned and provisioned, from $10 
to $12 per day, I shall allow for the nine days' detention $100. 
Decree for $100 damages and costs. 

This cause was carried to the Circuit Court by appeal. The ap- 
peal, however, was abandoned, and the cause was settled without 
an argument. 
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William C. Heyward and others v. The Mayor, &c., of New- 
York. 

private property taken for' public usb by a municipal 

corporation. 

Where private property is taken for a public use by a municipal corporation of varied powers 
and dnties, in the exercise of the right of eminent domain, delegated by the state, in a proper 
case, and the estate which the corporation is authorized to take is a fee simple absolute, for 
which full compensation is made, the property does not revert to the owner in case the pub- 
lic use is discontinued. 

Property taken by such a corporation for an Alms-house establishment is not subject to tho 
same rule as that which applies to land taken for a road by a turnpike company. 

The facts sufficiently appear in the opinion. 
Moore and Havens, for the plaintiffs. 
H* E. DavieSf for the defendants. 

By the Court. Edwards, J. — In the year 1818, the defendants 
in the suit were seised and possessed of certain lands and premises, 
situated in the then ninth ward of the city, which were used and oc- 
cupied for an Alms-House estalishment. At that time the wants of 
the city were supposed to require that the establishment should be 
enlarged, and that lands lying contiguous thereto should be taken for 
that purpose* In reference to this supposed necessity, a memorial 
was presented to the legislature, and on the 21st of April, 1818, an 
act was passed authorizing the defendants to take possession of the 
said lands, on paying the value thereof, to be assessed in the manner 
directed in a previous act, passed March 29th, 1816 ; and it was pro- 
vided that on such payment, the defendants should become seised of 
the said lands in fee simple absolute. After the passage of this act, 
and on the 19th of May, 1819, the commissioners appointed under 
the act made their final report, by which they assessed the value of 
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the property at $13,090 ; and shortly afterwards that sum was ten- 
dered to Mrs. Rogers, the then owner of the lands, and received by 
her. The defendants then entered into the possession of the property, 
and continued in the occupation and use of it,^ for the purposes of an 
Alms-House establishment, until the year 1845, when the establish- 
ment was removed to Blackwell's Island, and the lands were sold 
by the defendants. 

Upon this state of facts, the plaintiiSs, who are the representatives 
of Mrs. Rogers, claim that they are entitled to the moneys received 
by the defendants upon such sale. 

The first ground upon which the plaintiffs rest their claim is, that 
the property in question was not taken for a, public usct and that, for 
that reason, the act of April 21st, 1818, was unconstitutional and 
void. 

It is a fundamental principle incident to the sovereignty of a State, 
that by virtue of the right of eminent domain, it may, in a proper 
case, take private property for public use. But it has never been 
supposed that the right of eminent domain conferred any greater 
power than this. The constitution of 1777, contained no provisions 
similar to that contained in the constitution of 1821, in reference to 
the taking of private property for public use, and even that provision 
does not proiess to define the extent of the right of eminent domain, 
except that it makes it a condition precedent to its constitutional ex- 
ercise, that a just compensation shall be made to the party whose 
property shall be taken. 

But it has been held by high authority that there is a restriction 
upon the legislative power in this respect, distinct from any constitu- 
tional provision. In the case of Wilkinson v. Leland^ (2 Peters, 667,) 
the court say that " that government can scarcely be deemed to be 
free, where the rights of property are left solely dependant upon the 
will of the legislative body, without any restraint. The fundamental 
maxims of a free government seem to require that the rights of per- 
sonal liberty and private property should be held sacred." And in 
the case of Taylor v. Porter^ (4 Hill, 146,) it was contended by one 
of the members of the court, that the legislative power over the pro- 
perty of a citizein was restricted to cases of public necessity by that 
provision contained in all the constitutions of this State, which de- 
clares that no member of the state shall be deprived of any of the 
rights and privileges secured to any citizen thereof, unless by the 
laws of the land. Again, it has been suggested by distinguished ju- 
rists that real property, being held by grant from government, it 
would be a violation of contract, ana repugnant to the constitution 
of the United States, to take private property for any other than a 
public use, without the consent of the owner, (2 Kent's Com. 340 ; 
Beekman v. Saratoga Railroadf 3 Paige, 73 ; Taylor v. Porter^ 4 
Hill, 149, and there can be no doubt that an act of the legislature 
passed anterior to the constitution of the year 1821, delegating the 
power to take private property for a use clearly and avowedly pri- 
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vate, would be held void upon some, if not all of the grounds .above 
stated. 

The question then arises whether the lands of Mrs. Rogers were 
taken for a public use. 

It is not denied that an Aims-House establishment, in the neighs 
borhood of a large city is, not only eminently beneficial, but indispyen- 
sable. In this case tte lands were not taken for the purpose of build- 
ing an Aims-House. The establishment already existed, and the 
wants of a rapidly growing city required that it shpyld be enlarged. 
It became then not only convenient, but absolutely necessary, to 
take these particular lands. No others would have answered the pur- 
pose, unless the establishment had been removed. 

But it is said that the act of March 29th, 1816, the provisions of 
which are adopted in the act under which the properly in question 
was taken, contains a recital that a memorial had been presented to 
the legislature, in which it was stated, that the defendants were de^ 
sirous to become possessed of certain lands therein described, for the 
purpose of erecting thereon a public market, and with the right of 
converting and disposing of the lands for other public purposesj or oth- 
erwisef whenever they or their successors might deem the continuance 
of the market there unnecessary ; and it is qpntended that this recital 
shows that the defendants intended to take the property in question 
for other than a public use. It will be remarked that no such re- 
cital is containea in the act of 1818 ; and that the previous act is re- 
ferred to merely for the purpose of pointing out the manner in which 
the title to the property should be transferred to the defendants. 
But, even if both acts had contained the same recital, and if the 
State had transcended its leffitimate power, we think that under the 
circumstances of this case, the plaintiffs would be without remedy on 
that ground ; for it is an admitted fact that the teatator of the plain- 
tifis received the sum awarded by the commissioners as the val^Q of 
the property, and it does not appear that she ever objected to the va- 
lidity of the law, either on constitutional or other grounds. 

It is said, however, that she acted under compulsion. But such is 
not the fact. The proceedings by which the defendants obtained pos- 
session of the property were compulsory, but her acceptance of the 
sum awarded to her was voluntary^ If the act was void, she could 
have refused to receive the money, and she would have been entitled 
to recover the possession of the property which had been illegally 
taken from her. By her acceptance of the money she acquiesced in 
the validity of the law. Clay v. Swi^A, 3 Peters, 411 ; Lee v, TiUot- 
son, 24 Wend. 337 ; The People y. Murray ^ 6 Hill, 468. 

The next ground on which the plaintiffs claim relief is, that the 
public use for which the land was taken, bein^ abandoned, the right 
to it, or its proceeds, belongs to the plaintiffs as the representa- 
tives of Mrs. Rogers ; or, in other words, that the defendants took 
it subject to a condition that when it should cease to be occupied for 
a public use, it should revert to the original owner. 

It is not pretended that any such condition is expressed in the act 
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Qnder •which the land was taken. On the contrary, liie act declares 
thiat when the value of the land, as assessed by the commissioners, 
shall be padd by the defendants, tbey shall become and be seised in 
fee nmple absolute. The legislature in the exercise of the right of 
eminent domain, possessed the power to give a complete and uncon- 
ditional title. They deemed it necessary to do bo, and they were the 
jfxlges of the necessity. (See 2 Kent, 840.) The sum which the de- 
fendants were bound to pay, and which they did pay, and which Mrs. * 
Rogers accepted, was the full vahie of the fee. And it is not obvious 
upon what principle of equity a condition should be implied, the efieot 
of which would foe to divert a right thus acquired. There has been 
no hardship in the case : for a full equivalent was received by Mrs. 
Rogers. It is true that subsequent events have proved that if she had 
xieurioed the property, until the time when it was sold by the 
defendants, it might have been for her advantage ; but this does not 
show, nor does it tend to show, that she did not receive a full con- 
sideration at the time the land was taken. It is not pretended that 
the price which was paid was below the then standard value ; and 
because years of almost unimagined prosperity have caused an in- 
crease of wealth and pc^lation, and a corresponding rise in the va- 
lue of real estate in the<city,can it be seriously argued that the com- 
nnssioners in making their estimate acted in error, or under a mis- 
take ? The estimated value of the unimproved property contiguous 
to the city is founded, to a great extent, upon anticipation, and it has 
never been supposed, at any particular time, that the expectations of 
tbe public in reference to the future, were not suflSciently sanguine ; 
although subsequent experience may have shown- that such was the 
SbcU 

But it is said that in this case there was misrepresentation in the 
application for the law under which the land was taken. There is 
no proof of any such misrepresentation. The defendants stated that 
they wanted the property for purposes connected with the Aims- 
House establishment. It is not denied that such necessity then ex- 
isted, and it appears that it continued to exist for many years after- 
wards. It is said, however, that the subsequent acts of the defend- 
ants show that there was intended deception. But can it be gravely 
uiged, that a corporation, whose representatives, and whose policy 
and principles are constantly changmg, invoked the aid of the legis- 
lature to obtain possession of a piece of property, the use of which 
was then necessary for the public good, with the intention of prac- 
tising a fraud upon a highly respectable and unoffending citizen, 
which could only be consumated at the end of a quarter of a cen- 
tury ? . . , 

Again, it is contended, and somewhat inconsistently with the 
other views which have been by the plaintiffs, that here a state 
of facts has occurred, which could not be fairly contemplated, nor 
provided for, and which is contrary to the basis upon which the land 
was taken, and that a court of equity ought to interfere to prevent in- 
justice. Upon this point the case of Quick v. Stuyvesantf (2 Paige, 84,) 
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was cited upon tbe argument. But what are those facts which were 
not contemplated by the parties ? In the first place, the limits of the 
city have extended with a rapidity which had not been foreseen. 
And, secondly, the defendants made a purchase of an island pecu- 
liarly adapted to the accommodation of the public establishments of 
the city- It was owing to the concurrence of both of these circum- 
stances that the change of location of the Aims-House establishment 
was made. It will be remembered that this event, which created 
the ex post facto equity upon which the plaintiffs rely, did not occur 
until twenty-six years after Mrs. Rogers became divested of her pro- 
perty — that it is an event of which she never knew — ^and which it 
was reserved for her grand-children to witness. It is sufficient to 
say, that courts of equity have never gone to such a length. 

But it is said that this case is analagous to that of a turnpike road, 
and that when a turnpike road has ceased to be used as such, tbe 
land reverts to the former owner. In the case of Hooker v. Utica 
and Minden Turnpike Road Co.y (12 Wend. 371,) it is intimated that 
such is the law of this state. But there is a wide distinction between 
the two cases. A turnpike road is a highway in which the public 
have a qualified easement — that is, the right to pass and repass up- 
on the payment of a certain toll established by law. A turnpike 
company, as a condition of its existence, is bound by law to make a 
road of particular dimensions. It is bound to continue the road for 
the public use, and when it ceases to do so it ceases to be a corpora- 
tion. While it continues to be a company, it has the fee in the soil 
of the road ; but when it ceases to be a company, the title must, ex 
necessitate^ vest in some one else. And it would seem reasonable 
that it should revert to the original owner. In the case before us, 
however, the title to the land in question became vested in the de- 
fendants as a municipal corporation of varied and extensive powers 
and duties — a corporation bound to provide suitable accommodations 
for a class of its inhabitants which will always exist in spite of- the 
wisest police regulations. If one location is given up, it must be 
merely tor the purpose of obtaining another more convenient. And 
if the corporation has obtained property through the instrumentality 
of the State, in a proper case, in good faith, there can be no good rea- 
son v^hy a new location should not be paid for by the sale of that 
which has been abandoned. The paramount interest of tbe public 
requires it. And the party whose property has been taken shares in 
the benefit equally with others. 

The bill of complaint must be dismissed with costs. 
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faefoM the HoBonUe GREENE C. BRONSON, PMidingJadge, aod Jiidm RU66LE8, 
Gardiner, JEWBTT, HURLBUT, PRATT^TAYLORandHARRia 

Thomas Clowes and Nanct his wife, AppeUanU^ against 
The Fabmers' Loan and Trust Company, RespondenU. 

June Term^ 1860. 

A ooiporation waa 'created by itatate, with power to make life and fire iiuanuices, to grant 
annoitiee, and to make loana and invest iti capital on bonds and mortgages ; and the last 
soetion of the act deoland that it should expire at the end of fifteen yean, except as to 
insorances npon lives and granthiff annnities. By a subsequent statute, passed at the same 
■ession» the corporation was authorized to receive and execute trusts, of all kinds of pro- 
perty, in the same manner as other matten, and was directed to convert that property and 
wvest the same in stocks and bonds and mortgages. It also provided for an increase of the 
capital stock of the company from $500,000 to $2,000,000. A statute, passed fourteen 
yeaiB afterwards, classified the directors, aod limited the amount of trusts to five millions of 
donan. Neither of the acts subsequent to the first contained any nmitation npon the exis* 
leaoe of the company. 

Held, — That the charter was perpetual. That the limitation to fifteen yean did not apply 
to the life insurance, annuity or trust powers conferred on the company ; and that H had 
the power to loan money on bond and mortgage after the fifteen years had expired. 

That, in respect to ihe three principal purposes for which the corporation existed, it had power 
to loan on bond and mortgage. 

The power to loan is a neceanry incident, and is implied as to dl those pniposes, although 
the express power to kuui expired with the fifteen years. 

The ease of The Parmere^ Loan and Truet Company v. Perryt (3d Sand. Ch. R. 339) con- 
sidered and confirmed. 

The following is a brief statement of the principal facts in t^is 
cause, arising on a bill of foreclosure : 

On or about the 19th August, 1837, the appellant, Thbmas Clowes, 
applied to the respondents for a loan of ttioney, and, on the 23rd day 
ot September thereafter, he borrowed of them $3,000, and gave his 
bond and mortgage Tor its repayment, dated the first mentioned d^y, 
conditioned to pay that sum within one year from date, with ititerest 
at seven percent, per annum, payable yearly ^ as the same should ac- 
crue on the first day of November in each year. 

The money thus loaned to the appellant was received by him in 
two checks for $1500 each, drawn by the respondents on the Bank of 
America, each dated the 23d of September, 1837, payable to the order 
of the appellant, which were drawn by him, he having first endorsed 
them. 

It appeared that the application for the loan was made by Judge 
Cushman, to whom the respondents had previously agreed to loan 
$28,000, upon his furnishing good security by bonds and mongages, 
who probably received the checks, and that he transferred to the 
appellant 60 shares of PhenixBank stock on the day the checks were 
dated. 

voi..Vm 32 



S50 THE NEW-YORE LEGAL OBSERVER. 

Coart of Appeab.— Cloww ▼. The Farmen' Loan and TrasiCa 

This Stock was nominally worth $100 per share, and was at that 
time selling much above par. It was transferred by Judge Cash- 
man to the appellant at 24 per cent, advance. 

The respondents had previously held a much larger amdnnt of 
Phenix Bank stock as a security for a debt due from Judge Cash- 
man, and transferred to him 60 shares on the day he transferred 
them to the appellant. 

It was proved that the respondents knew nothing of the transac- 
tions between Judge Cushman and the appellant, and had no interest 
in them or in the st6ck, and that the terms of sale of the stock were 
those of Judge Cushman alone, and the benefit of the sale exclusive- 
ly his. 

The cause was heard on pleadings and proofs before Vice-Ckan" 
ceUar McCoun, who made a decree for the respondents, which being 
appealed from, was affirmed by^ the Supreme Court, before Justices 
Habris, Watson and Parker in the Third Circuit. 

N. HUlj Jr.f for the appellant, argued the following points : — 

I. The Complainants had no express legal authority to take said 
Bond and Mortgage, because their diarter had expired at the time of . 
the loan. 

The 20 Sect, of their charter, passed 22d February, 1822, says 
this act shall expire at the end of fifteen years from the time of its 
passage, except as to Insurance upon lives and of the granting of an- 
nuities, provided that all contracts previously made shall be binding 
and obligatory. 

Bond and Mortgage dated August, 1837. 

By an act passed same session, 17th April, complainants were fur- 
ther authorized to receive property on trust. 

The evidence of Delafield & Fitch, prove, as far as a negative 
can be proved, that the Loan was not made either under the 
Trust Act or under the exceptions in the limitation clause. 

If it had been, the complamants could have shown the affirmative* 
and under such evidence were bound to do so. 

They had neglected to make the annual statements required by 
law, and this warrants a presumptic^n against them. The act 
of Apr 1 30th, 1836, was doubtless intended by complainants as a 
renewal of their Charter, indefinitely and therefore perpetually. Bat 
it fails of its purpose because the complainants might have a legal 
existence beyond the fifteen years, whether the exceptions in the li- 
mitation clause contemplated the making new policies or only provided 
for existing ones, which must necessarily be uncertain in their dura- 
tion, and this last view receives confirmation from this clause, "pro- 
vided that all contracts previously made shall be binding and obuga- 
tory." 

The 18th Sect., of the Act provides that in respect of all debts 
which shall be contracted by the said Corporation before the time li- 
mited for the expiration of this iV^t, the persons composing the said 
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corporation at the time of its dissolution shall be responsible in their 
individual and private capacities to the extent of their respective 
shares in the funas of the said corporation, at the timCy and no turthery 
in any suit or action to be brought and prosecuted after the dissolu- 
tion of the said corporation. 

IL The complainants had no implied power to loan money, be- 
cause that power had been expressly given and expressly taken away 
by limitation : no implication can arise against the express words of 
a statute. 5 Hill, 226. 

Even under more favorable circumstances, 'where there was 
nothing to negative the implication, the courts have held that the 
power to insure, &c., does not imply the power to loan money. N. 
F. Firemen's Insurance Co. v. Ely^ 6 Connecticut Repts. 667, 669, 
674 ; Firemen^ s Insurance Co. v. Elp 2 Cowen, 699 ; Sutherland, J. 
709-10, Ch. J. Savage ; North River Insurance Co. v. Lawrence^ 3 
Wend. 486 ; Beach v. Fulton Bank^ same, 683 ; Life and Fire In- 
surance Co. V. Mechanics^ Insurance Co.^ 7, Wendell 34 ; 6 Hill, R* 
226, 2, Cranch, 166. 

This loan was not made by complainants out of surplus cash. 
They loaned it in September, because in the -April before 
they had agreed with Cushman to do so. They had not 
casih to loan. They virtually exchanged Phenix Bank stock 
for mortgages, and enabled J. P. C. to obtain from each of the mort- 
gagors a bonus, which indemnified him for relinquishing the other ar- 
raneement. 

The complainants were bound to have shown that they had sur- 
plus funds and the necessity of its investment. 

They acted on the claim of a perpetual charter. In April, 1837, 
they held the security, and were engaged to loan Bonds to J. P. C. 
and others, for $200,000. The idea of an implied power is an 
after thought, as was said in a recent case, nothing but the reckless- 
ness of the complainants could have raised a doubt in their favor. 

The trust powcfr was distinct from the other business of the cor- 
poration, and it was required by the law that the accounts should 
oe kept separate. The usurpation of power, by a corporation, if to- 
lerated by the courts, by which bad precedents are established, will 
insensibly transfer the power of legislation to corporation directors, 
and the more reckless they become the more ruinous the effect, ijf 
not sustained by the court. 

The legislature creates a corporation with large capital and ex- 
tensive powers. Before they rise they add largely to its business. 
Every thing necessary is amply and legally provided for. 

But still they limit its duration to 16 years. And here is the for- 
bidden fruit. And legal subtlety is invoked to make mortality im- 
mortal, and the abortive Act of 1836 is the result. 

IIL Bond ^nd mortgage not conformable to the charter is therefore 
void. 

3d Section provides << that any such loans on bond and mortgage 
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or Other securities on real estate shall not be made payable ia a shorter 
time than one year, and the interest payable annually." 

** The condition of the bond and~ mortgage is for the payment of 
the sum of $3,000 in one year from the date thereof, with interest 
thereon, at and after the rate of seven per cent, per annum, to be paid 
yearly as the same should accrue, on the first day of Nov. on each and 
every year, until the said principal sum was fully paid.'^ 

1. Bond and Mortgage dated August, 1837, the accruing interest to 
the Ist Nov. 1837, was paid on that day. The receipt of the Inteoest 
was a practical construction of the deed. 

The plain meaning is that whatever interest at the rate of 7 per 
cent, per annum should accrue, on the Ist Nov. in each and eveiy 
year, should on that day be paid. The 1st Nov. occurs yearly^ and 
therefore the payment is yearly : though it may not be a whole year*a 
interest. A child born on Christmas eve and lives a year and a day 
will have seen two yearly Christmas festivals. In the statute the 
plain meaning is a full year's duration. In the bond and mortgage 
the annual occurrence of the pay day, the first Nov. 

IV. Bond and mortgage void for usury. 

That the defendants paid usurious interest, is not questioned ; but 
it is denied that the complainants had any interest in the transactions 
of J. P. Cushman, or were in any wise responsible for his acts. He 
made the arrangement by which the defendants with others were 
bound to receive, and did receive, in lieu of cash, Fhenix Bank 
stock at a rate much beyond its market value. During the months 
of August and September this stock, which was taken at 124, ranged 
from 106 to 11. 

Taking the medium at 108, made the Bonus paid Cushman by De- 
fendents $240. This loan was the result of an arrangement between 
complainants and Cushman, made in April or May, 1837. They 
would not at that time have made loans in caih. 

Cushman was largely indebted to complainants, secured by Pbenix 
Bank stock. This identical stock was transferred* by complainants 
to Cushman, and by him to defendants, and the other borrowers ; so 
that the complainants did not in fact make the loans in cash; but 
substituted mortgages forPhenix Bank stock. 

Now, if the complainants conceived themselves benefitted by tbis 
change of securities, or if they felt themselves bound to indemnify 
Cushman for his expenses and trouble, and furnishing the loan of* 
$200,000 in bonds, they were responsible for his acts. If they cbose 
for any reason to vest in bim the power of making loans for them, 
they are responsible. That the power was in Cushman is certain ; 
for why should all those borrowers pay such a bonus, if the loans 
could be obtained without his intervention. They were all compe- 
tent to negotiate their own business. As the authorized agent of 
complainant he made the bargain with the borrowers. The com- 
plainants ratified that bargain by aiding in carrying it out. It is no 
answer to say that complainants received no part of the bonus. If 
the cashier of a bank should receive a private douceur for discount*^ 
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ibg a note on which the Bank received only legal interest, would it 
not be usury ? 

Wm. CuTtii Naye$t for the respondents, argued the following 
points :— - 

The decrees appealed from should be affirmed, because — 

I. The appellant is not at liberty to deny the existence of the res- 
pondents as a corporation under the laws of this State, having omitted 
to present any such defence in his answer. 2 H. S. 468, ^ 3. 

But if he is, its existence is fully established by the several acts in 
relation to this corporation. Laws 1822, p. 47, ^ 3 ; Id. p. 264 ; Laws of 
1826, p. 281 ; Far. Loan and Trust Co. v. Perry, 3 Sand. Ch.R., p.389. 

IL The taking of the bond and mortgage is presumed to have been 
lawful, and in the ordinary course of the authorized business of the 
company. N. Y. Fireman^s Ins. Go. v. Ely (f Siurgu, 2 Cowen's R. 
664 ; Far. Loan and Trust Co. v. Perry, 3 Sand. Chr R. 339. 

III. The restriction in the third section of the original act incor- 
porating the respondents, does not extend to its trust powers, which 
were conferred by a subsequent act, but if it did, it would not render 
a bond and mortgage void, the interest of which was payable in a 
shorter period than that limited by that section ; its efiect would be 
simply to extend the time of payment according to its terms. Laws 
1822, p. 47, ^ 3i Id. p. 254 ; Edwards v. Far. Loan and Tru9t Co., 
91 Wend. R., 467 ; 26 Id. 541 8. C. 

IV. The bond and mortgage were payable annually, according to 
the provisions of the third section already referred to. 2 Sand. Ch. 
R. 339, Supra. 

V. The answer does not set up any usurious agreements between 
the appellants and the respondents, nor any between the company 
through Judge Cushman, as its Hgent, and the respondents, nor does it 
allege any that was covertly usurious. 

1. Instead of making any such allegations, it states that the agree- 
ment actually made with the respondents by Judge Cushman, was to 
loan him $28,000, at seven per cent, interest. 

2. The answer does not state that the respondents were parties to 
the arrangements alleged to have been made between Judge Cush- 
man and the appellants, nor that he was their agent or acted as such, 
nor that they knew anything about it, adopted or ratified it in any 
way. 

VL The proofs do not make out a case of usury, even if the an- 
swer is sufficient. To sustain such a defence it should have been 
shown that Judge Cushman was the agent of the respondents, and 
actually made a usurious agreement for tbem, but this was not done. 

1. No express or implied appointment, as agent, was shown. 

2. There is no ground for presuming he was agent, either as mat- 
ter of law or fact. 

8. He was not a director or stockholder of the company, and bad 
never been employed to transact any business for Uiem. 
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4. Nor could be be considered as tbeir agent, on the ground of a 
subsequent adoption or recognition of his acts. The respondents had 
no knowledge of his transactions with the appellants, and of course 
could not ratify what they did not know. 

5. On the contrary, it is quite clear that he acted as the agent of 
the appellants. 

(a.) He applied to the respondents for the loan, as the answer ad- 
mits, and as he testifies. 

(b*) He delivered the bond and mortgage to the respondents. 

(c.) The appellant, T. Clowes, received the checks for the sum 
loaned, $3,000, being the exact amount of the bond and mortgage, and 
drew the money upon them through Judge Cushman upon his own 
endorsement, thus treating the transaction as his own. 

6. Judge Cushman testifies, that the agreement made by the res- 
pondents was to loan $28,000 at seven per cent., and of this sum the 
appellants were to receive and actually received the $3,000, at that 
rate of interest, which was clearly not usuriops. 

7. Mr. Delafield testifies in substance to the same facts. 

8. The onl^ agreement ever made between the appellants and the 
respondents, is that of which the bond and mortgage form the evi- 
dence, and there can be no pretence that they are usurious. The 
respondents having loaned the full sum of $3,000, and having reserved 
only seven per cent, upon it, and having had no interest in the stockt 
or the profit made upon it, if any, cannot by any possibility have re- 
served or taken, or agreed to reserve or take, more than the lawful 
rate of interest. 

N. Hillj in reply insisted that the taking of the bond and mort- 
gage, by the respondents, was an adoption and ratification of the acts 
of Judge Cushman in regard to the stock transaction, and that, as they 
would have been void for usury in his hands, they were entirely void 
and could not be enforced by any one. He cited Farmers^ Loan and 
Trust Co. V. WaliDorlhf 1 Comstock, 433-4 ; 6 Denio, 667 ; Broom's 
Maxims, 426. 

HuRLBUT, J., delivered the opinion of the court : — 
The bill in this case was filed for the foreclosure of a mortgage, 
given by the defendants to the plaintiffs, bearing date the 19th day of 
Aucust, 1837, to secure the payment of $3,000 in one year from date 
with interest at the rate of seven per cent, payable yearly, as the 
same should accrue, on the first day of Novemoer in each year until 
the principal, which had been loaned by the plaintiffs to Mr. Clowes, 
should be paid. 

The defendants rely upon the following grounds of defence : 
1st. That the charter of the company had expired at the time of 
the loan ; 2d. That, if in existence, the company had no authority to 
make a loan ; 3d. That the bond and mortgage were not conform*^ 
able to their charter and therefor void ; and 4th 
That they were void for usury. 
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The plaintiffs were incorporated by an act of the Legislature 
passed on the 28th of February, 1822, under the name of ** The 
Farmers' Fire Insurance and Loan Company" with power to make 
loans on the security of bonds and mortgages, and certain stocks 
mentioned in the act, and to receive such conveyances of real and 
personal property as might be necessary to enable them to obtain 
payment ana satisfaction of such loans. 

They were also authorized to insure all kinds of property against 
loss or damages by fire, to insure upon lives, and to grant annuities. 

Their capital was fixed at $500,000, with power to increase it to 
a million ; and the charter was limited so as to expire at the end of 
fifteen years, except as to insurance upon lives and the granting of 
annuities. 

By a subsequent act passed on the 17th of April, 1822, the com- 
pany was authorized to take by deed or devise any effects or pro- 
perty which might be left or conveyed to them in trust, and to as- 
sume and execute any trust which might be created by deed or de* 
vise in the same manner and to the same extent as any trustee. 
This statute allowed of an increase of their capital to one million 
of dollars more than was authorized by the original act, but con- 
tained no limitation as to the duration of the powers conferred by it. 
A statute of April 30, 1836, changed the name and style of this 
corporation to that of ** The Farmers* Loan and Trust Company" 
except as to this change and the classifications of directors the pro- 
visions of this act were of a restrictive character. It limited the 
amount of property which the company might, at any time, hold in 
trust to five millions of dollars and declared that nothing contained in 
it should be construed to confer on the corporation any powers other 
than those conferred by the original act of incorporation and the act 
amending it, except in relation to the change of its name and the 
election and classification of directors. This act also was silent as 
to the duration of the charter. These statutes taken together leave 
no room to doubt that the charter of the company was in existence 
at the time of the loan which is the subject of this controversy. 
Their corporate capacity remained, with power to insure upon lives, 
to grant annuities, and to assume and execute trusts. These pow« 
ers were conferred without any limitation in respect to the time of 
their duration and must exist until they are repealed by an act of the 
Legislature. 

In respect to them the charter is perpetual. But the defendants 
still insist that the company had no express power to loan money, 
that having expired by limitation at tne end of fifteen years, and 
that such a power cannot be raised by implication after an express 
withdrawal of it by legislative design. 

Although the act of April, 1836 designates this corporation as a 
loan company, it did not confer any powers which could warrant that 
title, and all it did in this respect was to create a misnomer. So that 
the authority of the company to make loans of money can only be 
upheld as an incident to the other powers conferred by their charter. 
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It has been seen that bytbe original act of incorporation this power 
was not only expressly conferred, bat was put forth as the leading 
one with which the Legislature saw fit to clothe the company. They 
were authorized to increase their capital to a million of dollars, 
mainly, as it would seem, for the purpose of accommodating borrow- 
ers, and care was taken that they should loan a laree share of their 
capital to persons residing without the limits of the city of New York. 
This power ceased at the expiration of the period mentioned, after 
which the company no longer existed for the express purpose of 
loaning money, out nevertheless remained a corporation for otner de- 
clared purposes, with precisely the same rights and powers, as 
though those purposes had alone been the object of their original 
creation. They were not forbidden to loan money after the expira- 
tion of fifteen years, but they were not thereafter expressly author- 
ized to do so. 

They were no longer a loan company, but were now a life insu- 
rance and trust company with power to grant annuities, and havinc 
a right to employ all their original capital in the business to which 
they had become restricted, and to hold the property in trust to the 
amount of five millions of dollars. It could hardly have been con- 
templated by the legislature that their capital should remain unpro- 
ductive in their vaults, and especially not that the funds held by 
Uiem in trust should remain uninvested. It was their very business 
to see that they were safely and properly invested as well for the 
security of the beneficiaries, as for their own protection. In no other 
way could they preserve their existence, and solvency, or execute 
trusts in the manner of other trustees. The case diflfers from the 
^^. r. FvrtmaiCz Imurance Company v. Ely ^ Parstms^ 5 Conn. R. 
660 ; 2 Cow. R. 278, where the charter provided amply for invest- 
ing the funds of the corporation and pointed out the manner in which 
it should it be done, while it expressly denied banking powers, and 
the court held that the discount of a note by a fire insurance company 
under such a charter was unauthorized and void. 

I think the true view of the powers of the plaintiffs under their 
charter was taken by the learned assistant Vice-Chancellor in the 
case of The Farmer^ s Loan and Trust Company v. Perry and otken^ 
3 Sand. Ch. R. 339, where their authority to make loans upod bond 
and mortgage was sustained as a pioper and niecessary means of 
enabling them to affect the purposes for which they were incorpora-' 
ted, anil especially to fulfil their duties and obligations in respect to 
the trust powers conferred by their charter. Assuming then that the 
plaintiffs were authorized for that purpose to make loans, it rested 
upon the defendants to show expressly that the loan in question was 
not made in the proper management or investment of the funds en- 
trusted with the company, as in the absence of proof to the contrary 
it will be intended, that the company were pursuing their lawful busi- 
ness when they advanced the money to the defendants upon the se- 
curities in suit. The evidence adduced by them, on this subject, does 
not establish, with any certainty, from what fund the loan proceeded. 
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and I think the defence, upon this ground, must be deemed to have 
failed. 

The next objection is, that the bond and mortgage were not taken 
according to the charter, the 3d section of which provides " that any 
such loans on bond and mortgage or other securities on real estate 
shall not be made payable in a shorter time than one year, and the 
interest payable annually." This section appears to have related to 
the securities to be taken on the loans which the company were ex- 
pressly authorized to make during the first fifteen years of their ex- 
istence and I am inclined to think became inoperative when the ex- 
press power of the company to make loans ceased. But if not, I 
am unable to perceive that the securities, in the present case, were, 
taken in violation of this provision of the statute. The bond and 
mortgage were payable in one year with interest to be paid yearly: 
as the same should accrue on the first day of November in eachye.ar.: 
Their language, in this respect, is capable of being construed in har- . 
mony with the provisions of the 3d section of the act, by disregard- 
ing the first November after the date of the securities, as a time of 
payment, and treating the first payment of interest as having accru- 
ed on the first day of November, 1838, which it seems proper to do 
in order to carry out the intention, very clearly expressed, that the in- 
terest should be payable "as the same should accrue yearly" 
Nothing remains to be considered but the defence of usury, which, as 
it seems to me, has altogether failed. The plaintiffs advanced their 
checks for the precise amount of the securities received from the de- 
fendants, and it was by no act of the former that Mr. Clowes came 
to receive less than the full amount of the loan in money. His ar- 
rangement with Judge Cushman by which the latter induced him to 
receive the stock in lieu of a part of the money, is not shown to have 
been known to the company, nor does it appear that they were or 
could have been benefitted m any manner by the transaction. 

The decree of the Supreme Court must be affirmed. 
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Hm eappert of ite miniilBr for the time heiD|^ ii avoh a oee ; and a oonveyanoe of landi to a ao« 
ciety in tnat to make this application of the renti and profits is, therefore valid. 

The powen and privileges of religions societies incorporated under the general act are not af- 
fected by the new provisions in the R. S. in relation to tmsts and perpetnities. 

Bill to set aside a oonYejraBce to the Rector. Wardens, etc., of St Clement's Charoh, in tcMt 
to apply the rents, etc, to support of its Rector, or minister, dismisMd with costs. 

The bill In this cause was filed by the complainants as heirs at law 
of Ann Hamilton, who died intestate, praying a discovery by the de- 
fendants in relation to an alleged gift claimed to have been made by 
the said Ann Hamilton to the said Rector, &c., of St. Clement's 
Church, of a lot of ground formerly belonging to her, and known as 
No* 824, on Broadway, in the city of New-fork, and in relation to 
certain deeds and instruments in writing, purporting to convey the 
said lot to the said church, in fulfilment of such gift, and seeks to 
have said gifts and said deeds and instruments declared void as 
against the complainants, upon the ground that they were obtained 
by undue influence, and that the intent and object or efiect thereof is 
to create a trust not authorized by the laws of this State, and for a 
longer period than is authorized by said laws, and that such deeds 
and instruments, and the estate supposed to be thereby created, are 
under the statutes and laws of the State of New- York illegal and void; 
and also seeks to obtain a release of the said lot of ground to the com- 
plainants from the defendants, unincumbered by any acts of theirs, 
or that the defendants shall account to the plaintiffs for the value of 
said lot and the rents and income thereof. 

The answers of the defendants having luUy denied the allegations 
in the bill charging undue influence, it was agreed by the parties that 
the argument of the cause should proceed upon ana be confined to 
the deeds or instruments in writing, in relation to the said lot of 
ground, which are mentioned in the pleadings in the cause, and to the 
validity and construction thereof and the efiect thereof, without re* 
ference to any question of undue infiuence in obtaining the same, and 
upon the other facts herein stated. 

It was admitted by the parties that the deed made by the said Ann 
Hamilton to Francis Many, and the lease made by the said Francis 
Many to the said Ann Hamilton, and the deed made by the said 
Francis Many to the said Rector, &c., of St. Clement's Church, all 
bearing date December 6, 1843, and recorded together in liber 439 
of conveyances, from page 421 to page 439, (at the same time with 
the deed from John N. Taylor and bis wife to the said Ann Hamil- 
ton,) were all executed and delivered at the same time, and for the 
sole purpose of conveying the said lot of ground from the said Ann 
Hamilton (then being the owner thereof) to the said Rector, frc., 
of St. Clement's Church, as a gift^ upon the terms and for the pur- 
poses expressed in the said deeds or instruments, and that no part 
of the money consideration mentioned therein was paid (or agreed 
to be paid) for either of said deeds or instruments or for said gift, 
and that the said Ann Hamilton always continued in the actual pos- 
session of the said lot of ground under the above mentioned lease 
until her death, without paying any rent thercfor to the said Francis 
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Many ; and that the plaintifis, except Joseph S. Bennett, Thomas 
T. Sturges and Augustas P. Woodniff, are the heirs at law of ibe 
said Ann Hamilton, deceased, and that she died intestate, and that 
the said Rector, &c., of St. Clement's Church have no other right or 
title to said lot except what is derived froo) the said deeds or instru- 
ments mentioned in the said pleadings in the cause. 

W. Lowerie^ for the plaintiffs, made and argued the following 
points : 

L Ann Hamilton was the owner in fee of the lot of land iii que^ 
tion prior to the making of the deed to Francis Many, dated 6th De- 
cember, 1843, and the plaintiffs, as her heirs at law, upon her sub- 
sequent decease, intestate, became entitled to and owners of said lot, 
unless the gift supposed to have been made b^ her to St. Clement's 
Church, and the instruments executed for effecting such gift were va- 
lid and effectual to pass the tide. The church claims no title except 
under those instruments. 

II* Under the act to provide for the incorporation of religious socie** 
ties, St. Clement's Church is incorporated and empowered to hold 
real and personal property to a limited amount of income ; but this 
simply constitutes the Church a person (or body corporate) with ca- 
pacity to hold real estate. Withm the prescribed limits, the church 
IS placed on the same footing with individuals, and all conveyances 
to the church must be governed by the same laws, and are subject 
to the same restrictions as conveyances to natural persons. 2 R. L. 
of 18ia, ch. 60, p. 213 — not revised in 1830. 

III. Where several instruments relating to the same subject mat- 
ter are made at the same time, they must be taken and considered 
as one instrument, and construed together. Jackson v. McKinneif^ 
3 Wend. 236 ; Hayes v. Kershaw, 1 Sand. Ch. R. 263. 

IV. Every instrument must be construed according to the intent of 
the parties ; and in the construction of an instrument creating or con- 
veymg any estate, it is the duty of the court to carry into effect the 
intent of the parties, so far as such intent can be collected from the 
whole instrument, and is not inconsistent with the rules of law. 1 
R. S., p. 748, title 6, sec. 2. 

V. A trust is where the legal title to property is vested in one per* 
son, and the right to receive the rents and profits belongs to another. 
And no particular set of wordis or form of expression is necessary for 
creating a trust. 4 Kent's Com. (2d ed.) 304-fi. Fisher v. Fields^ 10 
J. R. 495. (Saunders on Uses, 216-16.) {Steeve v. Steeve, 6 J. Cfa« 
R.1.) 

VI. By the revised Statutes of 1830, uses and trusts, except as 
therein authorized and modified, are abolished. 1 R. S., p. 727, sec. 
45 & 65. 

And every future estate in lands is declared void in its creatioui 
which shall, by any limitation or condition whatever, suspend the 
absolute power of alienation for a longer period than during the con- 
tinuance of two lives in being at the creation of the trust. 1 R. S*f 
p. 723, sec 14 & 15. 
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It is also enacted, that the absolute ownership of personal property 
shall not be suspended by any limitation or condition whatever, for a 
longer .period than during the continuance of two lives in being at 
the date of the instrument containing the limitation or condition, or in 
case of a will, two lives in being at the death of the testator. 1 R. S., 
p. 773, title 4, sec. 1. 

All deeds and instruments made in contravention of these statutory 
provisions are void. Caster v. LoriUard^ 14 Wendell, 265 ; Hatdev 
V. James, 16 Wendell, 61 ; Hone's Ex'rs V. Van SchaickfiO Wendell, 
664; Kane v. Go«, 24 Wendell, 641. 

VIL The interest of Ann Hamilton, Francis Many, and St. Cle- 
ment's Church, was by the instruments in evidence, dated 6th De- 
cember, 1843, (which must be construed together) ; conveyed, and the 
effect of those instruments (if valid) is to convey the lot of land in 
question to the Church in fee — in trust to hold the same, or the pro- 
ceeds thereof, forever, and to apply the rents or income to the main- 
tenance and support of the Rector or Minister, for the time being, of 
the said Church. This is an attempt to create an estate and trust not 
allowed by law, and the instruments in question are Nconsequently 
void. ^ 

VIII. This is not the case of an absolute conveyance of lands to 
St. Clement's Church, subject to a condition subsequent, which being 
illegal, may be declared void, leaving the property in the absolute 
ownership and possession of the Church, discharged of the condition. 
The intent of the donor (which must govern) was not to give the pro- 
perty for the benefit, in any event, of St. Clement's Church, but to 
vest the legal title only in the Church, for the use of the Rector or 
Minister for the time being. This is a trust which is sufficiently ex- 
pressed, and being contrary to law, the instrument by which it is at- 
tempted to be created is void. 

IX. The plaintiffs, as heirs of Ann Hamilton, have inherited and 
are entitled to the premises in question, and to have the alleged gift, 
to St. Clement's Church declared void, and the premises released to 
them, so as to remove the cloud which now rests upon their title. 

Murray Hoffman^ for the defendants, contra. 

I. The trust created by the various instruments would have been 
before the Revised Statutes a perfectly valid trust, with a trustee 
competent to take and a cestui-qui-trust clearly designated. 

1. A corporate body may be a trustee. Attorney Gen. v, Whore^ 
tDOody 1 Vesey, Sen., 536 ; Cheen v. Rutherford^ Ibid ; Dummer v. 
Corporation of Chipenham, 14 Vesey, 261 ; In the matter of Howe^ 1 
Paige, 214. 

2. The cestui-qui'trust was designated, viz. : the Minister for the 
time being of St. Clement's Church. 

3. Such a conveyance for such a trust would have been valid 
prior to 1830. Montraple v. Martin^ Croke Eliz. 288. — The Mort- 
main Acts, Shelford on Mortmain ; Statute of Edward 6, concerning 
Charities, cited 1 Hoffinan Rep., 249, and cases Ibid., 264.— Xyon 
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and wife v. HemCf Ed. 6, cited Ibid., page 266 ; Vidal v. Girar^s Ex.^ 
2 Howard D. S. Rep,, 196. 

IL The Statute of Trusts of the Revised Statutes of 1830, made 
no change in this law. It does not apply to trusts for a religious or 
charitable nature. The State v. Gerard^ 2 North Car. Eq., 210 ; 
The State v. McGotvan^ ibid, 9 ; Griffin v. Graham^ 1 Hawks, 96 ; 
Shotwell V. Mott, 2 Sandf. Rep., 64. 

DuER, J. — We shall not decide, in this case, the important ques- 
tions that were so learnedly discussed upon the hearing, namely, 
whether the English doctrine relative to pious and charitable uses was 
in force in this State, as a part of its common law, prior to the 
adoption of the Revised Statutes ; and if so, whether the doctrine has 
not been wholly abrogated by the new statutory provisions in relation 
to trusts and perpetuities. In giving our judgment in another cause, 
which has been beard by us during the present term, it will probably 
be necessary to state our deliberate views in relation to these grave 
and difficult questions ; but the grounds upon which we shall rest our 
decision, in the present case, render it unnecessary now to consider 
them. 

When the powers of a corporation are not defined and restricted 
by its charter, or by any general law, its capacity to take hold and 
dispose of real estate is precisely the same as that of a natural person 
and that such a corporation may hold lands, as a trustee, can no 
longer be considered a doubtful question. But when the purposes 
for which a corporation may take and hold real estate are expressed 
and enumerated in its charter, the maium, " expressio unitu exclusio 
alterius^^^ is invariably Applied, and the enumeration is construed as 
a prohibition of all that it does not embrace. Such a corporation can 
bold lands for the purposes specified, and none other, and hence every 
question that can arise as to its legal capacity must be determined 
solely by a reference to the words of its charter. This principle of 
construction was adopted by our Supreme Court, in the early case of 
Jackson v. Harttoell, (18th Johnson, 422,) has since been followed in 
cases too numerous to be quoted, and is now placed beyond the reach 
of judicial discretion by an express provision in the Revised Statutes, 
( 1 R. S., p. 602, sec. 1 and 4.) 

The Rector, Wardens and Vestry of St. Clement's Church are a 
religious society, incorporated under the general act providing for the 
incorporation of religious societies, (Laws of 1813, ch. 60, 3 R. S., 1st 
ed. page 292,) and the provisions of that act, so far as they are ap- 

Jlicable to societies of the same denomination, that is, Protestant 
Ipiscopal Churches, constitute its charter. The provisions in the 
fourth section of the act are general, and apply to every religious 
society, incorporated under the law, and they confer upon each other 
the power '<to purchase and hold real estate, and to demise, lease, 
and improve the same for the use of such church, congregation or 
society, or other pious fwc5." We do not doubt that the words " for 
the ase of such church or other pious uses," are to be read in connec- 
tion with each of the preceding members of the sentence, and it is 



dte THE KSW-TOAK ttiOAli dBS^YXtt. 

N. Y. Soperior Courts— Taeker et aL ▼. The Rector, ^tc, of St Ctomeot's Cboroh, oto. 

equally clear that they must be understood in the same sense as applied 
to each. Consequently, every religious society may take lands by pup* 
chase to the same uses, for which, when no special use is expressed in 
, the conveyance, it may demise or lease them, but it also follows that it ia 
to such uses that its capacity to hold lands in trust must be restricted. 
The general words, <* pious uses," are not to be understood in their 
broadest sense, so as to authorize a religious society to hold lands to 
any use, however foreign to the purposes of its incorporation, that 
religion and charity may sanction. When lands are conveyed to such 
a corporation, without restriction, it may dedicate them, by virtue of 
its power of demising and leasing, to any specific use comprehended 
in the general objects of its incorporation ; but should its trustees ap~ 
ply the rents and profits, by the terms of a lease, to any use or pur- 

Eose foreign to the objects of the society, and from which its memb- 
ers, as such, would derive no benefit, they would abuse their power 
and violate their trust, and a court of equity would undoubtedly 
grant relief by avoiding their act. Hence the power of the corpora- 
tion to hold lands by purchase, as a trustee, must be subject to tbe 
same limitation. The use, specified in tbe conveyance, must be one 
of the purposes for which the society was incorporated, and to which 
its trustees, in the exercise of their discretion, might lawfully apply 
the property, if generally conveyed. It is a further proof that the 
words " pious uses" were meant by the Legislature to be understood 
in the restricted sense, that all the lands conveyed to a religious cor- 
poration, whether for the use generally of the society or for some 
other pious use, are considered as a part of its whole estate, of which 
the income cannot exceed a limited amount ; but, had the legislature 
intended that such a corporation might hold l^ds in trust for purposes 
entirely foreign to the objects of the society, as the land so held could 
not justly be considered as a part of its estate, it is reasonable to be* 
lieve that the rents and profits would have been excepted from tbe 
limitation of its income. 

Understanding, however, the words of the statute in the limited 
sense that we adopt, they still leave no room for questioning the 
validity of the conveyance, which has given rise to the present con^ 
troversy, whether that conveyance be considered as the act of the 
original owner, Mrs. Hamilton, or of her immediate grantee, Francis 
Many. The use or trust expressed in the deed is the application' of 
the rents and profits of the land conveyed to the maintenance and 
support of the Rector or the Minister, for the time being, of St. Cle- 
ment's Church, a purpose to which, bad none been expressed in the 
deed, the sarae rents and profits might lawfully have been applied by 
the trustees of the church* The support of its minister is a duty 
that devolves upon every religious society, and to afford him that 
support may justly be regarded as one of the objects of its incorpora* 
tion. It is, therefore, a pious use, within the meanmg of the statute. 
The only question that remains to be considered is, whether the power 
of a religious corporation to hold lands, upon a trust of this de8cnption» 
has been taken away by the Revised Statutes, and we have no diffi- 
culty in saying tbat» in our judgment, the trust is just as valid as if 
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the new provisions in the Revised Statutes, which are relied upon by 
the plaintiflTs counsel, had never been adopted. We cannot believe 
that these provisions were designed to change or affect the powers 
of religious corporations ; for, should they be thus construed, no grant 
of lands made to religious corporations, since the Revised Statutes 
have been in force, can be valid. Every such conveyance creates a 
perpetuity, and necessarily implies a trust, although none may be ex- 
pressed, and hence those to whom the care and management of the 
temporalities of a religious corporation are entrusted, are, with strict 
propriety, denominated its trustees. The trust, however, upon which 
they hold its property, it is certain, cannot be referred to any class of 
those cases which alone are authorized by the Revised Statutes. The 
general repealing act which was adopted by the Legislature at the 
close of the revision, enumerates all the acts and parts of acts that 
were meant to be superseded and repealed by the Revised Statutes. 
No mention of the act to provide for the incorporation of religious 
societies is there to be found ; and we are satisfied that there would 
have been no such omission had the repeal of that act, or of any of its 
provisions, been intended. It is an historical fact that a revision of 
the act was reported by the revisers, and was not adopted by the 
Legislature, from the conviction that it was expedient, for many rea- 
sons, to retain the law exactly in its present form. So far, therefore, 
from being repealed, it was virtually re-enacted. 

Hence we rest in the conclusion that, under the existing law, real 
estate may be granted to any religious corporation, in trust for any 
specific use or purpose comprehended in the general objects of its 
incorporation, it is a necessary consequence that the bill of the 
heirs at law, the plaintiffs in this suit, must be dismissed with costs. 



Norman Whitb and Joseph B. Sheffield v. The Springfield 
Bank and Others. 

promissory note CONSIDERATION FRAUDULENT TRANSFER OF. 

The payment of an antecedent debt ia a valoable consideration within the rule which protects 
a bona fide holder, for value, of negotiable paper. Seeus if a promissory note, or bill of ex- 
change, is transferred, merely as collateral secarity, without any new consideration moving 
between the parties, 

The holder of negotiable paper will be protected, if he part with vffloe upon the faith of the 
paper at any time before he has notice of the equity which is relied on to impeach his tiUe. 

The decision of the Court of Errors in Stalker v. McDonald has not overruled the prior de- 
cisions of the Supreme Court, in The Bank of Salina v. Babcoekt Bank of Sandusky v. ' 
Seoville, and the Mohatok Bank v. Carey. The doctrine of the Supreme Court in these 
cases corresponds with the decisions in England, and iu most of the States of tho Union. 

Bill by plaintifis as makers of a negotiable note, fraudulently transferred by tho payees to the 
defendants, in satisfaction of an existing debt, dismissed with costs, upon the ground that 
the Bank was a holder in good faith for a valuable consideration. 

The Bill states that in December, 1845, the plaintiffs delivered to 
Wells Lathrop, in the City of New York, their promissory note for 
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$2,000, dated December lOtb, payable in seven monthSi to the order 
of bis firm, of Howard & Lathrop, upon an agreement that they» 
Howard and Latbrop, would get tbe note discounted, and send the 
avails to the plaintiffs, to meet certain bills of exchange, then about 
due, which the plaintiff had accepted for the accommodation of 
Howard and Latlirop, and which it was tbe duty of Howard and La- 
tbrop to take up ; that, instead of applying the note to this purpose, 
one of the firm of Howard and Latbrop delivered it to the delendants, 
the SpringGeld Bank, in consideration of which and at the same time 
tbe Bank returned to Howard and Latbrop a draft of Howard and 
Latbrop, (or tbe same amount, held by tbe bank, having on it no name 
but that of Howard and Latbrop. 

That the Bank paid nothins for tbe note of the plaintiffs, and parted 
with no security upon the fai3] of it. 

Tbe answer of the Bank admitted tbe receipt of the note from 
Howard and Latbrop, and that they paid nothmg to Howard and 
Latbrop, and gave up nothing to them for tbe note except tbe said 
draft drawn by Howard and Latbrop, and which the Bank had pre- 
viously discounted. They further stated, that at the time they neld 
and still hold collateral security to the amount of about $7,000, 
placed with them by said Charles Howard, the partner of Latbrop, 
to secure tbe Bank for unaccepted drafts of Howard and Latbrop 
discounted \)y the Bank ; and they insist that by giving up to Howard 
and Latbrop their said draft for the plaintiff's note, they to that ex- 
tent relinquished their claim on said collaterals, but still hold them. 
That, before they received the plaintiflPs note, they held four other 
drafts of Howard and Latbrop, discounted for them, to the amount 
of $4,000, and after they received said note they discounted nineteea 
other drafts of Howard & Latbrop, amounting to over sixteen thousand 
dollars, for tbe acceptance of which they also held said collaterals ; 
the whole amount outstanding at the same time being nearly $21,000, 
some of which have been paid, and some remain unpaid. 

That Howard and Latbrop failed in March, 1846. 

S. P. Staples and Oearge Ooddardt for tbe plaintiffs, made and 
argued tbe following points :— 

I. Tbe proof shows that White and Sheffield parted with the note 
in question, without consideration, and for a special purpose. That 
it was diverted from that purpose, without their knowledge or assent, 
by Howard & Lathrop, against whom they are entitled to the relief 
asked for ; and that if^they have to pay the note, it will be an entire 
loss to them. 

n. Tbe Bank, as appears both by their admissions and tbe proof, 
paid no consideration for the note, and parted with nothing on the 
faith of it; but merely gave up an unaccepted draft of Howard Sc 
Latbrop, having no other name upon it. 

Tbe debt of the Bank, which this draft represented, was not im- 
paired by the unlawful act of Howard & Lathrop, in obtaining it from 
them ; and the Bank, by giving up tbe drafl, did not lose their right 
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to look to the GtfUateralsi received' from Howard & Latbrop for it0 
payment. Olcott v. Rathbonet 6 Wend, R., 490. 

The answer of the Batik admits> that they continue to hold all the 
cotlaterdls, and they have furnished no evidence^ thongfa their 
cashier has been exammed, to show that the right of the b^fik, 
l& iMk to the collaterals^ for the payment' of the atbocmt of that draft, 
has been called in question. 

The allegation of the bank, in their anstrer to the amendments fo 
the bill, that they would not have discounted certain drafts thereafte 
named, if they had not received said xiote of complainantis, cannot 
avftil^togive them a valid title to that note. 

1. It is not an averment of what they did on the faith of that note, 
but a mere expression' of an opinion, of "^hat they would have done 
or refused to dfo, in a supposed case ; nor is it sustained by any proof. 
There is no evidence that they discounted these drafts on the faith of 
that note ; or that they would not have done it without the note. 

2. In theii^ answer to the bill, before the bill was amended, they 
make no such claim, but put their defence solely on the ground that 
by giving up the draft to Howard & Laihrop they had , to that extent, 
relinquished their security on the collaterals they hold. 

S. This opinion loses all semblance of probability when it is 
seen that the drafts, which the bank thus discounted for Howard 
& Latbrop, after they took the note, amount to $16,712 ; all of 
which, together with previous discounts, to the amount of over 
$4^,000, were all outstanding, not matured at the same time. 

m. Having paid no consideration, the bank did not become the 
holders of the note for a valuable consideration, so as to divest the 
right of the real owner. Stalker v. McDonald^ 6 Hill, 98, and cases 
cited ; Ontario Bank v. Wortkingtan^ IS Wend. 600 ; WardeU v. 
Hotoell, 9 Wend. 170 ; Francis v. Jo$ej;fh, 3 Edw. R. 182. 

H. Ketchum and J. /S». Huggins^ for defendants. 

I. Complainant? are not entitled to a decree in their favor, be- 
cause there was a valuable consideration given for the promissory 
note in controversy at the time it pas^d into the hands of the de- 
fendants. 

1. The note was discounted by the bank, add on such discount the 
money must be considered as passing- into the hands of Wells La- 
tbrop at the time he offered it for discount, and with this money he 
took up the draft of Howard & Latbrop held bv the bank. Bank of 
Salina v. Baheoch^ 21 Wend. 499 ; Bank of Smdusky v. ScomUe^ 24 
Wend. 116. 

2: Collateral securities which were giveh for the acceptance of atay 
drafts that might be drawn on the bank by Howard' Sb Latbrop were 
relinquished, for their securities could not stand to secure the pay- 
ment of the note; 

VL Even if no monies' Were paid or steuritier were given up when 
the note was received, yet a valid considemticm passed for the note 

VOL. vin. 34 
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and defendants are entitled to bold the same. Swift v. TayloTf 
10 Peters, 1. 

IlL There was no evidence, except from the testimony of Wells 
Lathrop, that the note was an accommodation note, and be was not 
a competent witness. . 

If he established the fact that the bank was not entitled to hold this 
note, then Howard & Lathrop would be entitled to control the secu- 
rities in the hands of the bank. 

DuER, J. — It is certain that the negotiable note of the plaintiffs, 
which is the subject of controversy in this suit, was taken by the de- 
fendants in the ordinary course of business, without any knowledge 
or suspicion of the equity which is now relied on to impeach their 
title. Neither at that time, nor at any subsequent period until near 
the commencement of this suit, had the officers of the bank any no- 
tice, actual or constructive, of the facts upon which the plaintiffs 
found their, claim for relief. The only question, therefore, is, whether 
the bank is a holder of the note for a valuable consideration. 

The note was discounted at the request of Howard & Lathrop, 
the payees and endorsers — the proceeds, however, were not paid to 
them, nor passed to their general credit, but by agreement were 
applied to tne extinguishment of an existing debt. The bank had 
previously discounted for them their draft upon the plaintiffs, which 
had been returned unaccepted, and it appears from the entry made 
at the time in the books of the bank, that the note was accepted in ex- 
change for the draft* The note, however, was discounted, since it ap- 
pears from the same entry that the interest for the time it had to run, 
was deducted from the sum credited to Howard & Lathrop, and hence 
the entry is only a form of stating, what was certainly the case, that 
the proceeds of the note were applied to the satisfaction of the draft. 
That the parties meant to extinguish the subsisting debt, is ren- 
dered eviaent by the fact that the draft, the proper and sole evi- 
dence of the debt, was delivered up to the drawers. 

The case, therefore, is exactly the same, in all its material circum- 
stances, as that of The Bank of Sandusky v. Scaville and others^ (24 
Wend. 116) ; nor in principle is it distinguishable from the previous 
case of The Bank of Salina v. Babcock, (21 Wend. 99,) and the sub- 
sequent case of The Mohawk Bank v. Cary^ (1 Hill, 612,) and unless 
the judgments of the Supreme Court in these cases are to be rejected 
as evidence of the existing law, they must of necessity control our 
decision. 

In The Bank of Sandusky v. Scoville^ the note in controversy was 
transferred to the bank for the purpose of satisfying an existing debt, 
but no money was paid to the person making the transfer, and the 
application of the proceeds to the payment of the debt, appeared only 
from an entry in the books of the bank. The court said that the 
transaction was substantially the same as if the proceeds had been 
paid in cash to the person making the transfer and he had personally 
applied them to the satisfaction of bis debt ; and they added that the 
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Bank in relinquishing the debt parted with value. It is true that the 
defence in this case was founded upon a provision in the Revised Star 
tutes, since repealed, which protected the bolder or endorser in good 
faith and for a valuable consideration, of negotiable paper, tainted 
with usury, (1 R. S. Sec. 2, p. 772 ;) but we have been unable to 
discover any reasons for supposing that the words '' valuable consi- 
deration," as used in this statute, were meant to be understood in 
any different or wider sense, than that which the law attributes to 
them in all analogous cases. At any rate, the opinion of the Supreme 
Court, it is certain, was not founded upon any such hypothetical dis- 
tinction, since they refer to their former decision in The Bank of 
Salina v. Babcock^ as having settled the principle by which they 
were governed* In the case of the Salina Bank it was not pretended 
that the note in question was void for usury, but the fraud which 
was relied on as vitiating the title of the Bank was precisely of the 
same nature as that of which the plaintiffs complain in the present 
suit. « 

Whatever doubts, therefore, might previously have existed, arising 
from prior decisions of the same court, the cases to which we have 
referred plainly established the doctrine that the mere discbarge of 
an antecedent debt is a valuable consideration, within the meaning 
of the rule which protects and confirms the title of the bolder for value 
of negotiable paper, when the transfer is made in the usual course of 
business before the paper has arrived at maturity. 

It was, however, contended upon the argument that this doctrine 
has since been overruled, and that the more recent decision of the 
Court of errors in Stalker v> McDonald^ 6 Hill, 93, has settled the law 
that the transfer of negotiable paper upoftno other consideration than 
the discharge of a precedent debt, gives no security to the title of the 
holder, but leaves him exposed \o every defence that might have been 
urged against the person making the transfer ; and that such is the 
effect of that decision, we believe has been the general impression 
of the bar. We are satisfied, however, from an attentive examina- 
tion of the case, that it neither requires nor justifies this interpretation, 
but that the Court of Errors meant only to re-affirm its own prior de- 
cision, in the leading case of Coddington v. Bay^ 20 Johnson, 651. 
The only question that was discussed by the counsel, or that could 
properly arise upon the facts was whether the court should adhere to 
that decision or renounce its authority, in deference to the judgment 
of the Supreme Court of the United States, in Swlfi v. Taylor ^ 16, 
Peters, 1. There was no question as to the effect of a transfer, in- 
tended to operate and actually operating as a payment of a prece- 
dent debt. The notes in controversy in Stalker v. McDonald had 
been transferred to the plaintiff* in error, not for the purpose of then 
satisfying, but as a collateral security for the eventual payment of an 
existing debt, he retaining in his hands the evidence of the debt, and 
never for any period of time relijiquishing the right, or losing the 
power, of enforcing its payment, and it was upon these circumstances 
that the sound and judicious lawyer, (Senator LqU,^ whp^ fts a Senan 
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tor, expressed his concarience in tiie judgment pronounced, laid the 
-entire stress of bis opinion. It cannot be denied that in the elaborate 
opinion of Chancellor Walworth, there are many expressions which 
prove, if literally construed, that he meant to reject entirely the dis- 
tinction between a transfer in paynaent or as a collateral security, as 
-effecting the title of the holder of negotiable paper, but his remaiiu 
upon this point, if meant to be thus understood, were extrajudicial, 
and are evidence only of his private opinion, and not of the grounds 
upon which the judgment of the court was placed. Hence, although 
-the observations of the Chancellor may be thought to have weakened 
in some degree the authority of the cases in the Supreme Court 
which we have cited, they afford no warrant for saying that those^ 
cases have been overruled, and, u^itil a decision directly overruling 
them shall have been pronounced in the Court of Appeals, we must 
continue to regard them as evidence of the law, which we are bound 
to follow. 

Nor shall we dissemble our satisfaction that our inquiries have t«> 
sainated in this result. It would have been a subject of just regret 
had we been compelled to say that we have departed, in this State, 
from a general and undoubted rule of mercantile law. As the case 
now stands, the doctrine of the Supreme Court, to which we adhere, 
is in perfect harmony with the decisions in £ngland, and in most, if 
not all of our sister States. The distinction which Chancellor Wal- 
worth is supposed to have rejected, has been admitted and followed 
in CMiio, Carlide v. Wisbart, 11 Ohio Report, 172; Riley v. Andenon, 
2 McLean, 589 ; in Fennsylvaniai Petrie v. Clark, 11 Serjeant and 
Rawle, 377 ; in Connecticut, Bruih v. Scrivener^ 11 Connecticut, 888 ; 
in Maine, Holmes v. Smithy^ Sfaepley^ 177 ; Norton v. Waite, 2 Ap- 
pleby, 176, and in New Hampshire, Williatnt v. Little, 1 N. Hamp- 
shire, 66 ; and in this last case Chief Justice Parker, with great cleaa^ 
ness and force of reasoning, has vindicated its propriety and justice. 
We add that the validity of the distinction was very plainly admitted 
in Coddington v. Bay, not only by the Chancellor in the court below, 
but by one or more of the judges in the Supreme Court in the CooFt 
of Errors ; and that Chancellor Kent, in the last edition of his com- 
mentaries, has given to it the sanction of his deliberate approval. 

Althou^ we believe, and so decide, that the Springfield Bank, by 
surrendenng, as paid, the draft of Howard & Lathrop, gave a valuable 
consideration for the note of the plaintiffi), it is not neoessaiy, nor do 
we intend to place our decisions solely upon this ground. We are 
satisfied that, independent of the discharge of a debt then due from 
Howar^l & Lathrop, the Bank parted with value upon the faith of the 
title which it acquired to the note in controversy, and whether this 
value was parted with at the time the note was accepted, or at any 
subsequent period before notice of the claim of the plaintiffs, we hold 
to be immateriaL It is now impossible to restore the Bank to the 
condition in which it was when the note was accepted. A decree, 
such as the plaintiffs would require, would cast upon the bank an 
inevitable loss, arising s^dely froni a discount in the usual course 
of banking business of negotiable paper, on account of those who upon 
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-Ae faoe of the paper were its absolute owners ; and to such a loss a 
imnk can never be subjected without an entire abandonment of the 
rules by wbich the endorsers of negotiable paper have hitherto been 
protected. Before the transaction which has led to the present eniit, 
the bank was in the practice of discounting the drafts of Howard A; 
Lathrop, before they were trawsmitted for acceptance ; but, to se»- 
cure it against the unusual ri^k which was thus incurred, certain 
-promissory notes belonging to Howard & Lathrop, admitted to be 
good, and amounting in the aggregate to nearly $7000, had been de- 
livered 'to the Bank. When the note in controversy was discounted, 
the unaccepted drafts held by the Bank, kicluding that which was 
Cbeo surrendered,, amounted to something less than $6000, so that the 
Bank, at this time, had ample security for the payment of the draft, 
which, upon the -fkith of the note, was given up to the drawers. By 
the ftcoeptanoe of the note this security was of necessity relinqoishedf, 
for, by the terms of the agreement of the parties, it was only to un« 
accepted drafts that it could be applied. It is said, however, that the 
Bank retained, and still retains, in its possession, the promissory 
notes that form tliis ccdhiteral security, and conseouently that the 
avails nrny still be applied to the satisfaction of the original debt 
which, should a decree be made in favor of the plaintifis, will cet^ 
tainly be revived. And this reply would perhaps be satisfactory, 
bad it not appeared in evidence that, subsequent to the acceptance 
of the note in controversy, and long before any notice of the claim of 
the plaintiffs, other drafts of Howard & Lathrop were discounted by 
the Bank, three of which, amounting in the aggregate to $4,150, still 
remain unaccepted and unpaid. To this sum mnst be added $2,650, 
the amount of two unaccepted and unpaid drafts previously discount- 
ed, and tlie result is that the collateral securities are completely ex- 
hausted by the debts, to the satisfaction of which, under the agree- 
ment of the parties, they are justly and exclusively ^plicable. The 
right of the Bank to make this application under the terms of that 
agreement, cannot be disputed, nor is there any principle of law or 
equity that can justify us in preventing the exercise of this right. But 
we shall prevent its exercise if we compel the Bank to apply any 
portion ot its collateral securities to the payment of the original debt, 
which the acceptance of the note of the plaintiffs was meant to ex- 
tinguish. If we order that note to be surrendered or cancelled, the 
Bank must lose the whole amount of the debt which it representSt 
solely from its reliance upon the note as a valid and independent se* 
eurity. It has been urged that there is no positive evidence that any 
of the subsequent drafts were discounted upon the faith of the note* 
But we are clearly of opinion that no further evidence of this fact was 
necessary to be given than was actually produced. It was sufficient 
to prove the general agreement that the collateral securities were to 
be applied to unaccepted drafts, and we are bound to presume that 
every such draft was discounted in reliance upon this agreement, and 
U is a necessary consequence of this presumption that the note of the 
plaiotifid wa« held and cooaidered by the Bank as an independent se- 
curity. 
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The equity of the case, upon the facts that have been stated, is ex- 
ceedingly clear. This suit is evidently a contest between two inno- 
cent parties — which shall sustain a loss resulting from the fraud of a 
third person, for that the act of Lathrop in transferring to the Bank the 
note in controversy, in satisfaction of a debt due from his firm, was a 
fraud upon the plaintiffs, is not disputed. What, then, is the rule of 
law, and, we add, of reason and of equity, which is applicable to all 
such cases ? It is that the loss shall be borne by the party who em- 
ployed and trusted the person from whose act or default it proceeded. 
Hazard v. TreadweU^ 1 Strange, 606 ; Fitzherhert v. Mather^ 1 Term. 
R., pp. 12-16 ; Baring v. Come, 2 Barn. & Aid., 143 ; Whitehead v. 
Tucker, 16 East., 400 ; Smith v. East Ind. Co., 16 Sim., 76 ; Story on 
Agen., § ^ 66, 127, 264 ; Smith's Mer. Law, p. 116. 

The plaintiffs employed and trusted Lathropn — ^ihejr placed their 
note in his hands as a business note-— they authorized him to procure 
it to be discounted as on account of his firm — ^they knew that he or 
his firm might misapply its proceeds when discounted, thej there- 
fore took upon themselves the risk of such misapplication, and it would 
be palpably unjust to permit them to charge the Bank with the con- 
sequences of a fraud which they enabled Lathrop to commit, and the 
risk of which they chose to incur. 

The bill must be dismissed, with costs. 



SELECTIONS FROM RECBNT ENGLISH DECISIONS. 

ttottrt of tl)e Maelvc of tl)e EolU^ 

Before the MASTER OF THE ROLLS. 

Blenkinsofp y. Blenkinsofp and others. Nov. 14, 16, 17, 
19. 20, 21, 22, 23, 1849. Feb. 2, 1860. 

fraudulent deed — bona fide CREDITORS ^JURISDICTION. 

A deed was iet aaide for fraud, except bo far aa^related to bona fide erediton, where it wm 
executed for the purpoae of avoidingr the Jndicial Committee of the Privy Coandl, who had 
confirmed a decree of an Eceleeiastical Gonrt for a divorce. 

^^ • 

This bill was filed by Mrs. Harriet Leaton Blenkinsopp by her next 
friend against Mr. George Thomas Leaton Blenkinsopp, her husband, 
Thomas William Fenwick, William Trotter and others, to set aside 
a deed, dated 2d September, 1842, as being fraudulent and void. 
The plaintiff had obtained, in 1841, a divorce from the Durham Con- 
sistorial Court against her husband for cruelty and adultery, which 
decree was afterwards confirmed on appeal, by the Judicial Commit- 
tee of the Privy Council, together with alimony, amounting to £160 
per annum, which had been allotted by the Surrogate. It was then 
alleged that the defendant, Blenkinsopp, in order to evade the process 
of the Privy Council, executed a deed, dated 2d September, 1842, 
whereby he conveyed to the defendants, Fenwick and Trotter, all his 
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lands, &Cm situate in Northumberland^ upon certain trusts, for the 
creditors named in the deed, and also to pay an annuity to himself 
and three sons for life, and to his wife if she desisted from the pro- 
ceedings in the Ecclesiastical Court. Blenkinsopp then went to reside 
within the precincts of Holyrood House, in Scotland, in order to avoid 
service of all process, &c* 

Turner and Olasse for the plaintiff. 

Roussell and Dickinson for defendant Blenkinsopp. 

WalpoU for defendants, Fenwick and Trotter. 

Cur. adv. vuU* 

The Master of thb Rolls said the deed was fraudulently 
executed, to defeat the plaintiff's right against the defendant's pro- 
perty, and as the Privy Council had no power to set it aside, this 
court would interfere. It could not, however, be set aside as re- 
garded the hona fide creditors, and, therefore, the defendants, Fen- 
wick and Trotter, would be declared trustees for the plaintiff so far 
as related to the moneys due, or hereafter to become due, to her, sub- 
ject to such hona fide debts only, of which there must be a reference 
for an account. The bill would be dismissed against the hona fide 
creditors, with costs, which the plaintiff might recover from the de- 
fendant, Blenkinsopp. 



(illlttten*0 BtncI). 
Dob d. Lord Arundbl v. Fowlbr. Feb. 1, 1850. 

CERTIFICATE OF BURIAL — PRODUCTION FROM PROPER CUSTODY — 
NEW TRIAL-— REJECTION OF EVIDENCE. 

On motion for a new tria], held, that a certificate of banal was not shown to be produce^ 
from the proper legal cnstody, where the witneee who produced it stated he went to K., an<^ 
npon inqairingr for the house of the pariah clerk, he saw, at a house to which he was direct- 
ed, a man who said he was the parish clerk, and who produced a book, in answer to a re- 
qoeet for the certificate, H. B., andtl^e witness copied the same from such book. 

CrowdcTt Q. C, showed cause against a rule for a new trial, on the 

ground of their improper rejection of a certificate of burial of Henry 
landford, given in evidence at the trial of an action of ejectment. 
The certificate was produced by a witness, who said that he went to 
Kmgston-upon-Thames, and upon inquiring the residence of the 

Earish clerk, was directed to a house where he found a man who said 
e was the parish clerk, and who produced a book from which the 
witness copied the certificate. 
Greenwoodj Q. C, in support. 

The Court held, that the certificate was not shown to have come 
out of the proper legal custody, and therefore discharged the rule. 



CoDtnet of Endolsemaat* 

THE CONTRACT OP ENDORSEMEPTT. 

The two fonowing letters ha?e been addressed to the writer of the ard^ 
cles which ba?e appeared in the N. Y. Legal Observer under the abo?e title ; 

Melboss» Dec. 6^ 1849.. 
Dear Sir^ — ^I aih much indebted to you for the copy you had the 
kindness to send tne of your treatise on the liability of endorsers, as 
affected by the forna of the notice of non-payment. I had the pleasure 
to receive it this morning, and have just finished its perusal. 

Disclaiming the arrogance of pretending to be wiser than the 
Judges of the Court of Appeals, I may be permitted, nevertbelessy to 
say, that you have shown what seems to me very strong reasons, 
founded in both reason and authority, for questioning the soundness 
of the decision of that Court^in the case of The Cayuga Co. Bank v. 
Warden ^ Griswold. 

Believe me, dear sir, 

With great regard, 

&c., &c., 

A. CONELING- 
Warrbnt T. Wordbn, Esq. 



Albany, June 10, 1860. 
Dear Sir, — Accept my thanks> for a copy of your book on " The 
Contract of Endorsement." Although I had before seen most of the 
materials of which it is composed, I am glad to get them in a more 
convenient and enduring form. As I was related to two of the 
.directors of the Bank, I took no part in the decision of the case of The 
Cayuga Bank y. Warden ^ Griswold; but I then thought, and still think, 
the decision of the Court of Appeals was wrong'; and I expressed 
that opinion to my associates in the consultation room, after a majo- 
rity of them had declared in favor of reversing the judgment of the Su- 
preme Court. Judge Gray read an opinion in favor of aflSrming the 
judgment, and Judge Wright did not act, for the reason that he bad 
not heard the argument. 

I am, respectfully and truly, yours, 

GREENE C. BRONSON. 
Warrkn T. Wordbn, Esq., > 
Auburn. \ 
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N. S. Superior (Sonrt. 

Before DUER, MASON, and CAMPBELL, JiuticeB. 

Philo Colb €ult. Charlbb E. Breck« 

The date of an inetrament in writing is only prima facte evidence of the time of ite actoal exe- 
cntion. Parole evidence, when fraud or mistake is alleged, is always admissible to sh^w 
when the instmment was in fact ezecoted and delivered. 

When there is a oompontion with creditors, every security privately given to a particular cre- 
ditor, to jndnce him to sign the deed, is fraudulent and void. When the security is taken 
from the creditor himself, it is void upon the ground of dureu, ae well aa of fraud. 

Such a seourity is not rendered valid by the circnmetaoces that it could not operate to diminish 
the fund upon which the other creditors depend, nor to leasen the ability of the debtor or 
other person liable, upon the composition debt, to meet its etipulated payments. 

The adjudged cases upon the subject, in ESngland and in this state, examined and ejt|>lained. 

Heldf that the note in suit having been exacted by the plaintiff aa the condition of his signing 

a eompoeition deed, was founded on an illegal consideration, and wholly void. 

Motion for a new trial denied with costs. 

The facts of the case sufficiently appear in the opinion of the court.^ 
A. Crista for plaintiff. 
C. F. WetmorCi for defendant. 

DuER, J. — We cannot suppose that the learned judge who tried 
this cause, when he instructed the jury to find a verdict for the de- 
fendant, meant to deny their exclusive right to decide upon the facts 
of the case, but in reality there were no facts in dispute, since the 
witness on the part of the defendant, by whom all the material cir- 
cumstances were proved, was not impeached nor contradicted. The 
fair interpretation of the judges' charge, therefore, is, that assuming 
the truth of the facts t6 which the witness had sworn, the de- 
fendant was in law entitled to a verdict, and it is. upon the propri- 
ety of this direction to the jury that the case, as presented to us, 
wholly turns. 

There is no weight in the objection that the evidence of the witness 
Barnum Cole ought to have been rejected, as inconsistent with the rela- 
tive dates of the note in suit and the deed of composition signed by the 
creditors. The dateof an instrument in writing isonly presumptive evi* 

VOL. vm. 36 
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denceof the time of its actual execution, and it is settled and familiar 
law,that this presumption, whenever fraud or mistake is alleged,may be 
contradicted by parole evidence; were it otherwise, were the dates and 
the contents of written instruments to be held in all cases to be con- 
clusive, relief upon the ground of fraud or mistake would soon be- 
come an obsolete title in the law. The jurisdiction would continue 
to exist, but would be limited in its actual exercise to the rare cases 
in which the fraud is apparent upon the face of the instrument. 

We shall, therefore, proceed to consider that which we have stated 
as the only question which the case presents, namely, whether the 
judge was right in saying to the jury that, upon the testimony, the 
note in suit was given for an unlawful purpose, and was, therefore, 
void. It is needless to repeat the facts upon which the question 
arises, since it would hardly be possible to state them more succinct- 
ly and clearly than they appear in the testimony of the witness. It 
is sufficient to say, that the note in suit was given to the plaintiff to 
induce him to sign the composition deed, and that this agreement was 
kept secret from the other creditors. 

The learned counsel for the plaintiff admitted the general rule as 
stated by Chief Justice Nelson, (10 Wend. 479,) namely, that when 
there is a composition with creditors, every security given to an in- 
dividual creditor for a larger amount than the composition deed pur- 
ports to secure, and without the knowledge of the other creditors, is 
inoperative and void ; but he insisted that the rule is only applicable 
where the transaction operates as a fraud upon the other creditors, 
from its tendency to diminish the fund which the composition deed 
provides, or to lessen the ability of the debtor to meet its stipulated 
payments ; and he urged that as in the present case these consequen- 
ces could not possibly follow, it ought not to be considered as em- 
braced within the general rule. Here the creditor relied for the pay- 
ment of the composition solely upon the notes of Barnum Cole, and it 
was assumed to be clear that the value of this security was not at all 
affected by the note given by the defendant to the plaintiff. 

Could we admit the premises of the counsel — his exposition of the 
meaning of the rule — we should still be compelled to deny bis con- 
clusion. Although the defendant was discharged from all direct lia- 
bility to the other creditors, it by no means follows that the effect of 
the additional security which the plaintiff obtained from him, was not 
to diminish the value of that upon which these creditors relied. The 
defendant, as the notes of his brother, Barnum Cole, were given alhis 
request, was bound to reimburse him, and, so far as his means extend- 
ed, was bound to supply the funds for the {Payment of these notes as 
they arrived at maturity. The ability of Barnum to meet the notes 
may have depended wholly or in part upon the monies which the de- 
fendant was expected to provide, and we have no right to say that 
the creditors did not look to the means, which the defendant was 
bound to place in the hands of his brother, as a portion of the security 
upon which they relied. Hence the note of the defendant, as it di- 
minished his ability to reimburse his brother, diminished in the 
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proportion the value of the security which his brother gave to the 
creditors. 

It is needless, however, to dwell upon this topic. The argument 
of the plaintiflPs counsel is not only illogical in its conclusion, but is 
unsound in its premises. The wise and salutary rule which we are 
bound to follow, is far from resting upon the narrow foundation that 
the counsel supposed. Whenever a composition is made with cre- 
ditors, every agreement or arrangement by which an advantage is 
secured to any one or more of the creditors, which is denied to others, 
is a fraud upon the creditors from whom it is concealed, although it 
neither has, nor can have, the effect of depriving them df any portion 
of the amount which they had agreed to receive. It is in all cases 
the concealment of a fact which it was material for them to know, 
and the knowledge of which might have prevented them from assent- 
ing to the composition, {Britton v. Hughes, 6 Bing. 466, opinion. Best, 
C. J.) Every composition deed is in its spirit, if not in its terms, an 
agreement between the creditors themselves as well as between them 
and the debtor. It is an agreement that each shall receive the sum, 
or the security which the deed stipulates to be paid or given, and no- 
thing more, and that upon this consideration the debtor shall be whol- 
ly discharged from all the debts then owing to the creditors who 
signed the deed. An additional security, therefore, secretly given to 
a particular creditor, violates the equality on the faith of which the 
otner creditors consented to si^n,, and when the security is taken 
from the debtor himself, it is mconsistent with the entire discharge 
which the deed purports to secure to him, and which, we are bound 
to presume, was contemplated by all who signed it. Hence either 
the composition deed itself, upon the ground of the failure of one or 
more of the considerations upon which it was founded, or the private 
agreement which seeks to evade, and if valid, would defeat it, must 
be set aside, and sound policy and the principles of good faith plainly 
require that the latter course should be followed. It is perfectly just 
that every creditor who signs a composition deed should be estopped 
from settmg up any private agreement repugnant to its terms or in- 
consistent with its intention and spirit, and we have no hesitation in 
holding that every private agreement which secures to a creditor any 
benefit or advantage whatever which is withheld from other credi- 
tors, is of this character, and consequently, that every security which 
is the fruit of such an agreement is illegal and void. 

From the multitude of decided cases upon this subject, we shall se- 
lect a few, which will be found to sustain very clearly and fully all 
the positions that we have stated. 

Smith V. Bromley^ (Douglas, 696, n.) is one of the earliest of 
these cases. The defendant bad refused to sign the certificate of 
a bankrupt, until the plaintiff, who was a sister of the bankrupt, 
had consented to pay him a portion of the debt, and the action 
was brought to recover back the monies so paid. It was strongly 
urged upon the part of the defendant, that this payment was not 
a fraud upon the other creditors who signed the certificate, since 
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tHe money paid being that of a third person, and the payment be- 
ing voluntary, there was no possible diminution of the effects of 
the bankrupt, which was the only fund upon which those creditors 
relied ; but notwithstanding this objection, the jury, under the di- 
rection of Lord Mansfield, found a verdict for the plaintiff; and 
in a subsequent case, {Jones v. Barkleyy Douglas, 684,) the Court 
of King's Bench adopted and followed his decision. Cecilv.PIai" 
stowj (1 Anstruther, 202,) the defendant had signed with all the 
other creditors a composition deed, by the terms of which, how- 
ever, the creditors did not agree to abate any portion of their de- 
mands, but only to receive the whole amount in successive instal- 
ments. The defendant inserted in the schedule annexed to the 
deed, only a portion of his debt, keeping back and concealing from 
the other creditors the residue of his demand, for which be had 
obtained from the debtor a separate bond. The Court of Exchequer 
held that the security retained was rendered void by the concealment, 
upon the ground that the concealment gave a superior advantaj^ to 
the defendant, and was, therefore, a fraud upon the other creditors, 
and that in all cases a creditor who signs a composition deed is 
estopped from setting up any other claim or demand than that which 
is there disclosed. Cecil v. Plaistaw was decided pardy on the au- 
thority of Middleton v. Lord Onslow^ (1 P. Will. 768.) In this case 
the creditors agreed to discharge the debtor upon receiving a certain 
proportion of tneir claims from the separate estate of his wife, with 
her assent and that of her trustees, but some of the creditors with- 
held their consent to the arrangement until they had privately ob- 
tained from the husband his notes and bonds for the payment at a 
future day of the balance of their demands, and upon the petition of 
the wife and her trustees these securities were ordered to be delivered 
up to be cancelled. It was said by the counsel for the plaintiff, that 
this case was not applicable, as the transaction was held to be void, 
not as a fraud upon the creditors, but upon the wife and her trustees. 
It is plain, however, that it was not otherwise a fraud upon them than 
as it prevented that entire discharge of the debtor which they meant 
to secure. The case is, therefore, a direct authority to prove that a 
creditor who has signed a composition deed, is not permitted by a pri- 
vate agreement with the debtor to take from him any security for any 
portion of the debt, which he has consented to release, but that full 
effect must be given to the release by declaring the security so taken 
to be fraudulent and void. Middleton v. Lord Onslow^ in other re- 
spects, bears a close analogy to the present case. The compbsition 
deed and the security taken from the debtor were executed on the 
same day, and some of the latter were post dated, but they derived 
no protection from this circumstance, nor does it seem to have occur- 
red to the Lord Chancellor that it precluded an inquiry into their va- 
lidity. Knight V. Hunti (5 Bing. R. 432,) is a remarkable case. The 
debtor compounded with his creditors for 10s. in the pound, for which 
be gave them his own notes, signed byithe defendant, as his surety. 
The plaintiff, who was a creditor for ^300, refused to accede to the 
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proposed composition, until the brother of the debtor spontaneously 
agreed to supply him with coal equal in value to the residue of the 
debt. This agreement was not known to the other creditors, and 
was fully performed by the brother, by the delivery of the coal. The 
plaintiflf then brought bis suit against the defendant upon the compo- 
sition note, and the judges of the Common Pleas were unanimously 
of opinion that he was not entitled to recover. 

Tne grounds of the decision were, that the private agreement with 
the brother was a fraud upon the other creditors, and that the plain- 
tiff having received his 10s. in the pound in coal could not recover it 
again in money. The note had, therefore, been satisfied. The 
chief justice, (Best), in delivering bis opinion, said, that it had been 
argued that the debtor was not injured, nor the fund for other credi- 
tors rendered less available, but while he admitted that these topics 
bad been urged in some of the cases, he justly observed that it is 
always a material question whether the judgment of the creditors is 
not influenped by the supposition that all are to suffer in the same 
proportion. When, without any previous contract, a debtor having 
discharged his engagements under the composition deed, honorably 
adds the remainder, the case is clearly distinguishable, and wholly dif- 
ferent, from that where, by a previous express contract, the whole of his 
debt, or an equivalent, is secured to a particular creditor : evidently 
meaning that in the latter case the transaction is in its essence a 
fraud upon the creditors from whom it is concealed. It was said that 
this case is anomalous, and therefore of slight weight as an authority, 
but in truth it was only novel in its circumstances, and, as the chief 
justice remarked, was clearly within the principle to be extracted 
from analogous decisions; and in the subsequent case o( Britton v. 
HugheSf (5 Bing. 465,) this principle was stated by the same learned 
judge in the following terms : *' That upon a composition deed all the 
parties are supposed to stand in the same situation, and if there is 
any one of them who refuses to do so, he must announce it at the 
time." 

The strongest cases as illustrating the extent to which this princi- 
pie is carried, and the last that we shall now cite, are Leceuter v. 
jRjose^ (4 East. 372,) and Sadler v. Jackson, ex parte, (16 Vesey, 62.) 
In each of these cases, a private agreement with a particular credi'^ 
tor was held to be void, although its effect was not to give to the 
creditor any larger sum than all under the composition deed had 
agreed to receive, but only to provide a better security for its even- 
tual payment. Here there was no diminution of a common fund, 
and no injury to the debtor, but the transaction was held to be void, 
upon the- single ground that by its concealment the other creditors 
were deceived and misled. They had signed the composition deed 
in the confidence that under it the rights of all would be equal, and 
it was impossible to say that they would have signed it at all, had it 
been known to them that a better security was to be given to any one 
creditor than that which, by the terms of the deed, all had consented 
to take. 
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No addition can be made to the authority of these cases, when we 
state that in the first, the decision was pronounced by Lord EUeo- 
borough, and in the second, by Lord Eldon. 

The cases in our own reports, although diflfering in circumstances, 
coincide in principle with the English decisions. Those to which we 
would particularly refer are Payne V. Eden^ (3 Caines, 213) ; Wig^ 

?'insY. Bush, (12 Johns. 309) ; and Russell v. Rogers, (10 Wend. 499.) 
n none of these cases, as we understand them, was the decision of 
the Supreme Court placed on the grounds that are now assumed to 
be the true and sole foundation of the general doctrine. In the last of 
them. Chief Justice Nelson cites, with marked approbation, several of 
the English cases, particularly Knight v. Hunt,to which we have refer- 
red, and he lays down the general rule in terms that plainly exclude 
the limitation to which it is Euleged to be subject. 
Nor is this all. When. an additional security, privately given to a 

K articular creditor, is taken from the debtor himself, it is not mere- 
j upon the ground that it is a fraud upon the creditors from 
whom it is concealed, that it is held to be void. l*he creditor 
who exacts such a security as the condition of his own assent to 
a composition deed, takes an unfair advantage of the distressed 
condition of the debtor. He is guilty of oppression and coer- 
cion. The unfortunate debtor is not a free agent, but is subjected 
to a moral duress, as odious to the law as the grossest fraud. It was 
upon this ground, and this ground alone, that Mr. Justice Buller 
placed his opinion in Cockshot v. Bennet, (2 Term R. 763,) using the 
strong language that the conduct of a creditor thus abusing his power 
over the debtor, " is equivalent to actual compulsion ;" and in Jack- 
son V. Lofnas, (4 Term R. 166,) it was upon this ground that the 
opinions of all the judges ^ere mainly rested. 

It is needless to pursue the discussion. It is the clear and inevita- 
ble result of the decisions, that where a composition is made with 
creditors, every security given to a particular creditor, not provided 
for in the terms of the deed, and not disclosed, is void as a fraud upon 
the creditors from whom it is concealed, and where it is taken from 
the debtor himself as a condition of his discharge, is void upon the 
ground of duress, as well as of fraud. Hence the direction to the jury 
m this case was exactly such as the law required to be given. 

The exceptions to the charge of the judge are overruled, and the 
motion for a new trial denied with costs. 



Francis Dominick v. David L. Satre and othtrs. 

held, that a power to give certain real estate by deed or will to any of the male deseeodanti 

of the family of the testator bearing the name of Dominick, was imperative, and created a 

trast in favor of the class of descendants so designated. 
The word '* family/' constmed upon the authority and upon the intention to mean the chiklreii 

of the testator. They were the stocli of descent, and their male descendants, bearing th« 

surname of Dominicli, the objects of the trust. 
Sections 95 and 100, in the article of Powers, in the Revised Statutes, did not introdaoe any 

new rules, bat were declaratory of the doctrine which prior deciaions in equity had cita* 

Uiriied. 
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A powor U always imperatiye, when its subject, t. e,, the property giTen, and its object, t, e., 
Uie persons to whom it is given, are certain. 

The power is not to be construed as discretionary because the terms nsed are those of mere au- 
thority and not of direction, recommendation or request Nor is it rendered discretion- 
ary by a right of selection given to the donee. It is still in equity a gift to ail who are the 
objects of the power, liable to be altered and restricted by a partial execution. 

The construction of the power as « trust' is not altered by the natare of the estate or interest of 
the dodee. 

He may be a tenant for life as well as in fee. 

Thb facts and the points raised and argued are sufficiently stated in 
the opinion of the court. 

jB. J^. BuiUr^ for the plaintiff. 
ChM. O* Conor ^ for the defendants. 

DuBR, J. — Francis Dominick, deceased, by his last will and tes- 
tamenty devised eight lots of ground in this city, which are particu- 
larly described in the will and the pleadings, to his daughter Marga- 
ret, during ber life, and added to the devise these *words : " with 
power to give the same by deed or by will to any of the male de- 
scendants of my family of the name of Dominick, and their heirs." 
The daughter, Margaret, by her will devised two of the lots to a ne^ 
phew, who, subsequently to the execution of her will, died in her life 
time, and as by his death the devise in his favor became lapsed, the 
power given to the daughter, as to those two lots, remains unexecu- 
ted, and the question is, whether the power, as created, implied a 
trust the execution of which has devolved upon the court. In other 
words, was the power merely discretionary, or must it be construed 
as imperative ? It the exercise of the power rested in the mere dis- 
cretion of the donee, it is a necessary consequence of the failure in 
its execution that an absolute fee is now vested in the heirs at law, 
or in the residuary devisees; but if the power, as imposing a duty of 
execution, is to be regarded as imperative, it has fastened a trust up- 
on the lands which we are bound to declare and enforce. 

The article of Powers in the Revised Statutes, declares that every 
power involves " a trust, when the disposition which it authorizes is 
limited to be made to any person or any class of persons other than 
the grantee of the power," (^ 95, sitb. 1, R. S. 734,) and a subse- 
quent section provides that •* if the trustee of a power with the right 
of selection shall die, leaving the power unexecuted, its execution 
shall be decreed in equity, for the benefit equally of all the persons 
desi^ated as objects of the trust." (% 100, p. 735.) As the testator 
in this case died before the Revised Statutes were in force, these pro- 
visions are not applicable, as a positive law, to the construction of his 
will, but they are applicable if they are not introductory of new rules, 
but only declaratory of those which the decisions in equity had pre- 
viously established- That they were regarded by the Revisers as 
simply declaratory, we think is fairly to be collected from the lan- 
guage of their notes, and upon a careful examination of the cases we 
are satisfied that such is their true character, and consequently that 
they supply the rules which must govern our decision. 
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We deem it unnecessary to sustain this opinion by a minute and 
critical analysis of the numerous cases upon this subject which are 
to be found in the books, and most of which were referred to upon 
the argument. It is not to be denied that the language of the court 
in some of these cases, favors very strongly the position upon Which 
the learned counsel for the defendants insisted, namely, that words 
of mere authority or power are not sufficient to create a trust, unless 
the estate or interest of the donee in the property which is the subject 
of the power is commensurate with the power itself, and that where his 
estate or interest is less extensive, as where a tenant for life is autho- 
rized to dispose of the fee, the power is not to be construed as impe- 
rative, unless other expressions or provisions are to be found in the 
will, manifesting the intention of the testator that it shall be executed, 
and therefore imposing its execution as a duty. But whatever sup- 
port these positions may seem to derive from the earlier cases — and 
It was upon these, chiefly, that the counsel relied— ^we apprehend 
that they are noj only inconsistent with, but are distinctly refuted by 
the later decisions. In the earlier cases there is much confusion and 
uncertainty as to the proper construction of powers similar to the pre- 
sent ; and of this no more striking proof can be given than results 
from a comparison of the decisions of Lord Hard wick in Harding v. 
Olynn^ (1 Atk. 496,) and in the Duke of Marlborough v. Lord Qodol- 

fhiuy (2 Ves. 61,) decisions which no effort of legal subtlety, as both 
iord Eldon and Lord Cottingham have virtually confessed, has 
hitherto been able to reconcile. But the uncertainty in which the ear- 
lier cases involved the question, we are convinced, no longer exists. 
It was terminated, in a great measure, by the judgment delivered by 
Lord Kenyon, when Master of the Rolls, in Pierson v. Gametic (8 
Br. Ch. Ca. p. 38.) It was terminated by the plain, broad and prac- 
ticable maxim which he there laid down, and which has since been a 
guide to his successors, namely, that a power of disposition limited to 
a class, in all cases implies and creates a trust where the property which 
is given is certain^ and the objects, (that is, the persons,) to whom it is 
given are also certain ;" evidently meaning, that where this certainty 
exists, the trust arises whether the words are those of positive direc- 
tion, or of mere recommendation, or mere authority. And the maxim or 
rule thus interpreted, we conceive to have been the basis of the de- 
cree that a trust existed in favor of those descendants who, in that 
case, were the objects of the power. Lord Thurlow, in affirming the 
decree of the Master of the Rolls, which he did without hearing coun- 
sel in its support, expressed himself with his usual brevity and deci- 
sion, saying, " where the object and the property are both certain, 
the rule (t. e., that there is a trust) must be adhered to." (2 Br. Cb. 
R. 230.) It is here proper to remark, that this general rule, although 
more clearly enunciated by Lord Kenyon, had been plainly recog- 
nized by Lord Thurlow in each of the previous cases of Harland v. 
Trig^, (I Br. Ch. Ca. 142,) and Wynn v. Hawkins, (Id. 172;) the 
trust in the first of these cases being held to have failed solely from 
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the uncertainty of its objects, and, in the second, from that of the 
property- 
It is true, that in Piersan v. Gamett there were strong expressions 
in the will manifesting the desire of the testator that the power should 
be executed, and it is certain that in numerous cases such expres- 
sions, and many much weaker, are held to be imperative, that is, 
to impose a duty of execution ; but it is equally certain that it was 
not upon the force of these expressions that either the Master of the 
Rolls or the Lord Chancellor laid the stress of his opinion. On the 
contrary, Lord Kenyon said, it would be lamentable if a distinction 
were to be raised upon slight words borrowed from the civil law, 
such a ** Peto, Rogo," &c. ; and Lord Thurlowthat the use of such 
words is only important as " making a designation of the object," the 
plain inference being, that such words are useless, if the '' designa- 
tion'' is otherwise certain. It is, indeed, difficult to understand why 
the same effect should not be given to words of mere authority, or 
power, as to words of recommendation, entreaty, or desire. A pow- 
er positive in its terms and limited in its execution to a particular 
class, is not only sufficient, but it seems to us conclusive evidence of 
the desire of the grantor that it shall be executed. The desire of its 
execution can be the only motive for its creation, and if the mere 
wishes of a testator are to be followed as a law, it is surely immate- 
rial whether they are declared in terms, or collected by a necessary 
iqiplication. 

There is another circumstance, however, which may be deemed, 
important, which distinguishes Piersan v. Gamett from the present 
case- The power was a power of distribution merely, without a right 
of selection. Hence, as all belonging to the designated class were 
entitled to a share under an execution of the power, it might well be 
construed as a gift to all, and therefore a trust for all, should the 
power remain unexecuted. But to the objection which this distinc- 
tion may be thought to create, the conclusive reply will be found in 
the cases to which we shall next advert. The nrst of these is Hard- 
ing V. Glynn^ (1 Atk. 469,) in which the pgwer which was held to 
create a trust in favor of the next of kin of the testator, was to give 
certain personal property to and among such of his relations as the 
donee of the power might think most deserving ; words, which 
certainly give as lar^e a discretion as those in the present will. We 
shall not, however, dwell upon this case, as it is briefly and imper- 
fectly reported, and, as we have already intimated, was contraaict- 
ed and, as some have thought, overruled by Lord Hardwicke in the 
case of the Duke of Marlborough v. Lord Godolphin* Owing to 
these circumstances the authority of the principle upon which Hard^ 
ing V. Glynn was decided, was for a long time in abeyance, but was 
fuTiy restored and firmly established by the nextcase which we shall 
cite. A case which seems to have undergone as thorough and elabo- 
rate a discussion as any found in the Reports, and which in England 
has settled the law, that a power of disposition to a particular class, 
i8« trust in favor of all belonging to tibe class, even when the power 
VOL. vm. 36 
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is limited in its actual execution to such as the donee may select. 
This leading case»Broio» v. HiggSf was first heard by Lord Alvanley, 
when Master of the Rolls, (4 Yes. 708,) was re-heard, (5 Yes. 496,) 
by the same eminently learned and cautious judge, (such is the tea* 
timony borne by Lord Eldon to his judicial character,) was tbea 
heard on an appeal from the Rolls by Lord Eldon himself, (8 Yes. 
661,) and was finally carried by an appeal from his decree to tbe 
House of Lords, (2 Sugden on Powers, 276,) the original decree be* 
ins sustained and affirmed in each subsequent stage in the causa. 
The power in this case was created in terms of mere authority. ** I 
authorize and empower." It was given to John Brown, a nephew 
of the testator, to pay over the rents and profits of certain real estate, 
deducting prior charges, as follows : " To such children of my ne» 
phew Samuel Brown, as my said nephew John Brown shall think 
most deserving and will make the best use of it, or to tbe children of 
my nephew William Augustus Brown, if any such there are or shall 
be*" The donee of the power, John Brown, died in the lifetime of 
the testator, and the question was, whether by his death the devise 
had wholly lapsed, or the power was to be considered as a trust, tbe 
execution of which had devolved upon the court. 

The counsel for the defendant strenuously and very plausibly in- 
sisted, that the large discretion which was given to the donee, repel- 
led the presumption of a trust in favor of all the children, who were 
tbe objects of the power, since it was plainly not the intention of the 
testator that all should take. The gift, as made by the testator, was 
not to all, but only to such as the donee might select, and, conse- 
quently, that no selection having been made, there was no gift at all. 
To declare a trust in favor of all the children was not to execute but 
to defeat the intention of the testator ; nor was it possible for tbe 
court to make a selection ; the power of doing so being a personal 
confidence reposed in the donee ; a discretion which it was meant 
that he, and he alone, should exercise. 

The Master of the Rolls, in giving his opinion upon tbe rehearing^ 
referred to Harding v. Olynn as exactly in point, remarking that the 
only distinction was that m that case these were words of request 
and desire, (6 Yes. 603,) and this distinction, in a subsequent part of 
his opinion, he rejected as wholly immaterial, (p. 606.) As to the 
construction of the power he held that all the children were . to be 
considered as the objects of the bounty of the testator, and that the 
power given to the nephew, John Brown, was to be regarded as a 
power merely of selection. The gift was to all, although the donee 
of the power, in the exercise of his discretion, might limit it to some. 
The court could not take upon itself the exercise of a similar discre- 
tion, but could carry into effect the intention of the testator by de- 
claring a trust for all who were the objects of bis bounty; and in 
several passacfes of his opinion the learned judge referred to Piersom 
v* Oarneitf as having settled tbe principles by which he was govern- 
ed. 

The case of Langmore v. Br^im^ (7 Yes* 124,) preceded the final 
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dccuion of Lord Eldon in Braum v. Higgs^ but it vrw decided upon 
the same principle and partly on the autbority of the prior decree of 
liord Alvanley. The power, which wa$ given lo executors, was de- 
clared in the will itselt to be a trust, but the case is still important as 
showing that where a discretion is ^iven to the devisees of a trust 
power in the selection of its objects, if the discretion is not exercisedt 
the trust will be enforced in equity, for ihe equal benefit c^all to whom 
any portion of the property might have been given. The trust in this 
case was, that the executors should divide the personal estate of the 
testator to and amongst two brothers and a sister or their children. 
As the executors might have ^iven a portion, or even the whole, to 
the children, it was held that they were entitled to share equally with 
their parents, and the Master of the Rolls (Sir William Grant) de- 
creed a distribution per capita upon this principle. His decision 19$ 
therefore, a pertinent authority to prove that a trust is not converted 
into a mere power by the non-execution of which it is defeated, by the 
addition merely of the right of selection. 

Brown V. Higgs has been followed in numerous cases, and particu- 
larly in Panans v. Barber, (18 Ves. 476,) PrevoH v. Clarke, (8 Mad- 
dox« 458,) and Forbes v. Ball, (8 Merivale, 437.) The first of these, 
Parsons v. Barber, was not cited upon the argument. It is a strong 
case, and the Master of the Rolls placed his decision, most distinctly 
and emphatically, upon the plain and sensible rule of Lord Kenyon 
and Lord Tburlow, that a trust is raised whenever the objects and the 
property are certain. 

The cases that have now been cited leave unanswered only this 
single objection^ that the construction which they follow is not appli- 
cable, when the estate or interest of the donee of the power is less ex- 
tensive than tliat which the power enables him to create. 

It is not easy to understand why this circumstance should be per- 
mitted to vary the construction of the power, since where the terms 
are the same, they would seem to afford the same evidence of the in- 
teation of the testator, whatever may be the nature of the estate. 
Whether it is annexed to a fee or to a ufe estate, as the objects and the 
property are certain, no reason seems to exist why the general rule 
should not be equally applied. In truth, the donee of the power is in 
both cases only a tenant for life, since where a power annexed to a fee 
is construed as a trust, its necessary efiect is to cut down the fee into 
a life estate. {Wright w.Aikyns, 17 Ves. 2S6.) But upon whatever 
grounds this objection may rest, it is met and refuted, like those be- 
K>re stated, by express decisions. 

In Buck V. fVade, (3 Ves. & Bea. 198,) the testator gave a life es- 
tate to his wife, with a power to dispose of one-third of the principal 
of his estate and effects among such of her relations as she might 
think proper. No objection was raised on the ground that she had 
only a life interest, and the Master of the Rolls decided, that as the 
power was not general, but was limited to a particular class, it cre- 
Mied a trust in favor of the next of kin of the wife. There were ex- 
pressioaSi however, in this will, ("it is my will and desire,") that if 
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referred to the disposition to be made under the power — and the Mas- 
ter of the Rolls appears so to have understood tbem-^were clearly 
imperative, and hence the authority of the decision, as bearing upon 
the question now under consideration, may be doubted. 

In Griersany. Kersappj (2 Kean, 653,) a life interest only was 
given to the widow of the testator, with the power to sell certain real 
estate, and to distribute the proceeds of the sale amongst the chil- 
dren of the testator as she might think proper. All the children 
died in the lifetime of the widow, and their personal representatives 
were held to be entitled, plainly upon the ground that they had a 
vested interest as cestuis que trustj which could not be defeated byja 
failure in the execution of the power. It must be admitted, how- 
ever, that in this case also the terms in which the power was created, 
were such as plainly to impose a duty of execution. 

We have referred, however, to the two last cases as plainly con- 
tradicting, and therefore overruling, Crosslins v. Crosslingj (2 Cox, 
396,) and other similar cases, in which, although the terms of the 
power were certainly imperative, and were not denied to be so, yet 
m consequence of the failure in its execution, it was held that the 
fee descended to the heir at law, discharged from any trust in fa- 
vor of the objects of the power, and this upon the sole ground that 
the donee oi the power nad only a life estate. 

The cases we shall next cite, it will be seen, are not liable to the 
exception that the power was created in terms that rendered its exe- 
cution imperative. In Whetmorey. Trelaumey, (6 Ves. 129,) the tes- 
tator gave to his wife the interest of certain stock during her life, with 
power to devise by her last will five thousand pounds of the princi- 
pal amongst her nieces. One of the questions was, whether this 
was a mere power, the execution of which was necessary to ena- 
ble the nieces to take any thing, or whether they, had a vested inte- 
rest, independent of the power. This question, in the first part of bis 
opinion, Lord Eldon refused to decide, yet in a subsequent passage 
he in effect decided it, by holding that had the wife died during the 
lifetime of the testator, the nieces would have been entitled to the 
j£5000 at his decease, plainly meaning, would have been so entitled 
under his will, which they could only be by construing the power to 
the wife as equivalent to a gift to them ; that is, by construing the 
power not as discretionary, but as imperative. 

In Brown v. Pococky (6 Sim. 267,) the words of the power are not 
recited, but they seem to have been those of mere authority, and it is 
plain that the donee had only a life interest. He was a mere annni- 
tant. The substance of his power, was to leave by will the moiety 
of £8000 in stock for the benefit of his wife and children, and the 
Vice-Chancellor was of opinion that it was a gift to them, subject to 
the execution of the power, and the power not having been well exe- 
cuted, he decreed that they were entitled to a moiety of the stock 
as joint tenants. The next case is Grant v. Lytnan, (4 Russ. 29fi.) 
The testator gave a life estate in leasehold property to his wife, with 
power to dispose of the same after her decease to any of his family 
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she might think proper. She made an appointment under the power 
to a relative of the testator more distant than the next of kin, and the 
Master of the Rolls held it to be a good execution of the power, but 
he also held, that had the power not been execuled» the next of kin to 
the testator would have been entitled, which they could not have been 
unless the power was construed as raising a trust in their favor. And 
that such was bis meaning is rendered certain by his referring to Hari- 
ing v. Olynn^ in which this construction was adopted, as a control- 
ling authority. This case is also important as proving that the learn- 
ed judge disregarded entirely the supposed distinction between words 
of request and those of mere authority. It must be admitted, how- 
ever, that in this, as in the preceding cases, the objection that the do- 
nee of the power had only a life interest, was not distinctly raised, 
and therefore was not passed upon. 

But the objection was raised, and fully argued, in the next case, 
the last to which we shall refer, Burrough v. PhilcoXf (5 M^lne & 
Craig, 72,) a case which, we think, is in no respect distinguishable 
from the present, and the decision in which, if admitted to be law, 
and looking to the grounds upon which it was placed, is an answer to 
the entire argument upon the part of the present defendant. The 
power was given to a tenant for life, its terms were those of mere 
power, not of discretion, recommendation or request; and although 
It was limited in its execution to a particular class, the donee had an 
unlimited right of selection. It was a power to dispose of by will all 
the real and personal estate of the testator amongst his nephews and 
neices, or their children, either all to one of them, or to as many of 
them as the donee of the power might think proper. The counsel for 
the defendants relied upon each and all of the distinguishing circum- 
stances that have been mentioned, as proving that the power did not 
impose a duty of execution, but vested in the donee an absolute dis- 
cretion, wholly inconsistent with the supposition that the nephews 
and nieces, and their children, took any interest as cestuia que trust ; 
and the Lord Chancellor overruled all their arguments and objec- 
tions, by holding that the power was not discretionary but impe< 
rative, and was in effect a &;ift to all the nephews and nieces, 
and their children, subject only to the power of selection given to 
the donee. The case is very fully reported, and the opinion of Lord 
Cottenham is particularly able and lucid, and leaves no doubt whau 
ever as to the true grounds of his decision. He remarked, (p. 95,) 
that much argument had been urged upon the ground that the donee 
of the power bad no estate in the property under the will, beyond a 
life estate ; but that in his view of the case this was quite immaterial. 
It was not, indeed, one of those cases in which expressions are added 
as to the disposition of tlie property, that are held per ^ to fix a trust 
upon the gift, but that it was sufficient if a declaration was found in 
the will of who, in the events that had happened, were to be the cestuis 
que trusty and when that is sufficiently expressed, it is immaterial 
whether the donee of the power be also a trustee, or whether the 
trust be vested in others ; ia other words, it is immaterial in whom 
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the foe is vested at the ticne the power is to be executed, if the per- 
sons to whom the property is to be, or may be» given by an execution 
of the power, are designated with sufficient certainty. There is tfaeo 
a trust in their favor. 

In reply to the objections arising from the unlimited right of seleo* 
tion, and the absence of recommendatory or precatory words, bis 
Lordship observed, that it was shown b}r the cases to which he bad 
referred, Harding v. GZynn, Brown v. Higgs^ and Wiusv. BadingUm^ 
(1 Atk. 469, stated more fully from the Register's book, 5 Ves. 601,) 
that when there is a general intention in favor of a class, and a par- 
ticular intention in favor of individuals of that class, to be selected by 
the donee of the power, and the particular intention fails from that 
selection not being made, the court will carry into effect the general 
intention in favor of the class. In every such case the power is so 
given as to make it the duty of the donee to execute it, and the court 
will not permit the objects of the power to suffer by his negligence 
in its execution, but fastens a trust upon the property for their bene- 
fit, (p. 92.) And after a careful analysis of the opinions of the 
Master of the Rolls, and of Lord Eldon in Brown v. Higg$^ hia 
Lordship arrived at the conclusion that the general intention of the 
donee of the power to give to a class is in all cases sufficiently proven, 
when an authority and power are confided of selection and distribu- 
tion, (p. 94,) thus plainly saying, that words of mere authority have 
the same efficacy in creating a trust, as a positive direction. The 
words, in their ordinary acceptation, may be discretionary, but in a 
Court of Equity are mandatory. Connect together the several pro- 
positions in the opinion of Lord Cottenbam, and they will be found 
to correspond exactly with the provisions of the Revised Statutes* 
that a power is always a trust, when a disposition is limited to be 
made to a class ; and that if it is accompanied by a right of selec- 
tion, and remains unexecuted, its execution must be decreed in equi- 
ty, for the benefit equally of all who are its objects. 

It was true, as was argued by the learned counsel for the present 
defendants, that in Burrough v. PkilcoZf the Lord Chancellor refer- 
red toother expressions in the will of the testator which he regarded 
as imperative, but it is certain that he referred to them only as fortir 
fying the conclusions on whioh he had before rested, and not as ne- 
cessary grounds of his decision. Had no such expressions or provi* 
sions been found in the will, he would have pronounced the same de- 
cree. 

Upon the authorities, and for the reasons that have now been stif- 
led, we are clearly of opinion that the power in the will of the testa- 
tor, Francis Dominick, created a trust which we are bound to en- 
force, and bad there been no previous cases upon the subject, a just 
regard to the intention of the testator would have led us to the sasoe 
conclusion. A power, when the disposition which it authorises is 
limited to a particular class, unless its execution is made in terms to 
depend upon the mere discretion of the grantee, always creates a 
reasonable presumption that the granlor means that it shall be ^m^ 
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CQted, and bis intention thus ascertained, a court of equity is bound 
to efibctuate by construing tbe power as imperative. It remainsi 
then, only to inquire how and in whose favor the trust we have de* 
dared is to be executed. Its objects are the *' male descendants, 
bearing the name of Dominick, of the family of the testator." The 
word " &mily" is exceedingly vague and indefinite ; so much so, that 
upon the sole ground of the uncertainty of its application, Lord 
Thurlow, in Harland v. Trigg, (2d Brown's Ch. Cas. 148,) refused 
to decree the execution of a power as a trust ; but his decision is not 
very consistent with subsequent cases, and it may now be considered 
as settled, that it is the duty of the court to give, if possible, a defi- 
nite meaning to the ambiguous term " family," by a reference to 
the context of the will, and to the relative situation of the testator. 
Thus, where the trust related to real estate, the family of the testator 
was held by Lord Eldon to mean the heirs at law, {JVrighi v. Al" 
kyns.) In Grant v. Lyman, where the trust was of personal property, 
and tbe testator died without children, it was confined to bis next of 
kin. In MacLerath v. Bacon, (5 Yes. 159,) a power of appointment 
for the benefit of a married woman and her »mily, was construed, 
upon the whole will, to include her husband, and an appointment in 
his favor was, therefore, sustained ; and in Barnes v. Vatch, (8 Yes* 
604,) a disposition in favor of the familiei of certain persoBS named 
in the will, was restricted to their children, exclusive of the parents. 
We agree with the counsel on both sides, that it is proper to adopt 
this restricted interpretation in the present case, ana therefore hold, 
that by the *' family" of the testator, his children only are meant. In 
construing the power, the children are to be considered as the stock 
of descent, and their male descendants bearing tbe surname of Do* 
minick, the objects of the trust. 

In England, it is settled by several decisions, that where a power 
is given to distribute personal property among the relations of tbe 
testator, with a right of selection, although the donee may execute 
the power in favor of any relative, however distant, of the testator, 
yet if its execution devolves as a trust upon a Court of Equity, it will 
be confined to the next of kin entitled to take under the statute. 
Harding v. Glynn, Grant v» Lyman, Cole v. Wade, (16 Yes. 27) ; 
Maeon v. Savage, (1 Schoales & Lefroy, 112) ; and it occurred to us 
upon the hearing, that governed by analogy, it might become our 
duty to declare, that only those male descendants are entitled wbo 
at the death of the donee of the power were competent to take under 
the statute of descents, and that in fixing their relative shares, they 
must be held to take per stirpes and not per capita, but upon further 
consideration we are satisfied that the reasons which led to the adop- 
tion of the rule in respect to relations, have no application to the pre- 
sent case, and that the supposed analogy does not exist. The exe- 
cution, as a trust, of a power to distribute amonc; relations, if the term 
were held to include all related by blood to the testator, would be 
impracticable. There are no means by which tbe persons so entitled 
be asoertaiaedf and the gift would be void for uncertainty. (3 
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Br. Ch. Ca. 127 ; 4 Russ. 272.) But, as Lord Thurlow has obsenr- 
ed» there is no such hazard when the power is limited in its execu* 
tion to the descendants of a testator, or of any other living person. 
The persons constituting the class may then, without diflSculty, be 
ascertained, and the number will usually be less than of the next of 
kin of a person dying without children. (2 Br. Ch. R. p. 231.) We 
therefore decide that all the male descendants of the children of the 
testator, bearing the name of Dominick, who were living at the death 
of his daughter Margaret, were entitled, as objects of his trust, to equal 
shares as tenants in common. We have found only three cases in 
which a disposition under a power was limited to be made to a class 
of descendants 60 nomine, and in each of these it appears to have 
been held that the persons forming the class were entitled to take 
per capita and not per stirpes. (Pierson v. Gurnett^ Parsons v. Bar* 
oarr\ Crosby v. Clare^ Ambler p. 397.) The names of all the per- 
sons who are entitled under the construction of the trust which we 
have adopted are set forth in the pleadings, and it is alleged that all 
are now before us as parties in the suit ; but when the rights of a 
class are concerned, it i^ the invariable practice of the court to as- 
certain by an express inquiry, who, as belonging to the class, are the 
persons entitled. 

There must, therefore, be a reference to a suitable person to as* 
certain and report what male descendants of the children of the tes- 
tator, bearing the name of Dominick, were living at the death of his 
daughter Margaret, and are now living ; and if any then living have 
died, who are entitled as their heirs or devisees ; and the same refe- 
ree must also take a proper account of the rents and profits received 
or accrued since the death of Margaret. All further directions are re- 
served until the coming in of his report. 

We add a single remark in conclusion. It may be thought that 
we have bestowed unnecessary pains upon the consideration of a 
question which, owin^ to the provisions ot the Revised Statutes, it is 
not probable will again become a subject of legal discussion. But 
in truth, there are various provisions in the article of Powers in the 
Revised Statutes, upon the construction and application of which the 
observations that have been made, and the authorities that have been 
cited, may be found hereafter to have a material bearing. 
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BQUITABLB MORTOAOE. 

The Teodor of an nnezpired terai for years, has a lien and an eqnitaUe mortgaji^ <mi the term 
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with notice ; and he u entitled to a judgment order for foreclosuie and sale of the term to pay 
fach balaoce. 
And fo, although the Tender took vendee'i notes for the balance. 

This was an action to recover the amount due on two notes which 
were given by the vendee for a balance of the purchase moneys on a 
sale of an unexpired term for years. 

The plaintiff, under § 132 of the Code, filed a notice of pendency of 
action at the time of commencing the suit, and in the complaint as- 
serted bis lien and equitable mortgage, and prayed for a foreclosure 
and sale of the residue of the term, and an application of the proceeds 
to the payment of the notes. 

On the part of the defence, it was urged that the plaintiff had no 
such lien and equitable mortgage, but the defendant mainly relied 
upon alleged payments, on account of the notes, to a person for 
whom (as is alleged) the plaintiff held the term and the notes in trust. 

The action was referred to the Hon. M. Ulshoeffer. 

£• C Benedictt of counsel for plaintiff, cited Oarson v. Green^ 1 
Johns. Ch. R. 308 ; Fiah v. Hawlandf 1 Paige Ch. R. 30 ; Mackreth v. 
Simmons, 15 Yes. 328; 4 Kent Com. 161 to 163 ; 2 Story Eq. Jur. 
§1217 to 1228. 

J. H* McCunn, of counsel for defendant. 

The Referee allowed certain payments to the alleged ce$tui que 
trustf and reported a balance of $52 68 cents due to the plaintiff on 
the notes ; and that the plaintiff had a lien on the term, and was en- 
titled to an order of sale thereof to pay that amount and his costs» 
and that the lien should relate back to the filing of the notice of the 
pendency of action. 

Judgment was entered accordingly, and a purchaser subsequent 
to the filing paid the amount of the judgment. 



tltct^^bmtraits ((Eourt. 
{Lower Canada.) 

Before Uie Honorable HENRY BLACK. 

Thb Isabella. — Dixon. — 19 Aprils 1860. 

WRB0K-H3BAMEN's wagbs. 

This was an action brought for the recovery of wages due to three 
of the promoters on a voyage from Milford to Quebec, and by the 
eight remaining promoters for wages on the return voyage from Que- 
voL. vm. 87 
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bee to London, interrupted by the stranding and abandonment of tbe 
vessel in the River St. Lawrence in the month of December last, a 
few days after her sailing from the port of Quebec. The vessel sail- 
ed from Milford on tbe 17th of September, on a voyage to Qoebee, 
and thence back to London, and the seamen signed articles accord- 
ingly. She arrived at Quebec, in ballast, about the 9th of November, 
and after taking in a cargo, and remaining at the port of Quebec 
about fifteen days, sailed on her return voyage on the 24th o^ the 
same month. In consequence of some misunderstanding between 
the master and the crew, the vessel put back to Quebec, and sailed 
again on the 6th of December. On her voyage down the St. Law- 
rence, she was overtaken by a storm, as she was lying off Cacona, at 
anchor, of such violence as to part her anchors, and oblige the master 
to run her ashore in Cacona Bay, where she remained' until tbe 14th, 
and then drifted away with the ice. The vessel continued to drift 
until she struck on Apple Island, in the River St. Lawrence, at which 
place she was moored with a hawser chain and a tow line, under the 
directions of the mate. The master and nine of the crew had left her 
in the jolly boat and pinnace, while lying in Cacona Bay, and the 
rest of the hands came off in the long-boat from Apple Island. Tbe 
vessel broke from her moorings on the 28d of December, knocked her 
bottom out, drove up inside of Green Island, and became a complete 
wreck ; and some days after she again drifted from Green Island and 
grounded on Basque Island. 

The objections taken to the claim of the promoters, were : 1st. 
That no wages were due on the outward voyage from Milford to Que- 
bec, because the vessel coming in ballast, earned no freight. 2dly. 
That the vessel was wrecked in the River St. Lawrence, on her re- 
turn voyage, and abandoned by the master as a^otal loss. 

Charles AUeyn and A. Campbell^ Jtin., for the promoters. 

John J. C. PmUandf for the owners and master. 

By the Court. — Black, J. — The claim of the seamen of wages for 
their services on the outward voyage from Milford to Quebec, is not, 
in my opinion, affected by tbe vessel's sailing in ballast. The vessel 
arriving in safety at the port of destination of the outward voyage, 
wages accrued to the seamen for the vfhcAe period of that voyage, 
and one half of the period that the vessel remained in this port, (per 
Holt, C. J. apud Lord Raym, 739,) notwithstanding that the outward 
voyage was made by the ship in ballast, (The Two Catherines^ 2 Ma- 
son's Rep. 328.) The act of the owners in sending the ship out with- 
out a cargo, or in ballast, cannot afiect the right of the seamen to re- 
muneration for their services, under the contract of hiring. The ser- 
vices of the seamen entitled them to their wages for that portion of 
the vcnrage which they had completed. Quebec was to the ship a 
port of destination, which in this respect is the same as a port of de- 
liveiy* {Brown v. Benn, 2 Lord Raym. 1247 ; 12 Mod. 409, 442; 1 
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L. Raym. 639.) The intermediate period between the arrival and 
departure on her voyage homeward, is apportioned by eaual moie- 
ties, the one moiety of £is time appertaining to the outward, and the 
other to the homeward voyage. (Holt, C. J., 12 Mod. 108 ; Hwoer 
V. Pcr/ey, 11 Mass. Rep. 646 ; 1 Lord Raym. 739 ; Viner, Tit. Ma- 
riners, 16, 236.) The right of the seamen to the wages on the out- 
ward voyage, could only be divested by some act of misconduct on 
their part, whereby they would, by law, incur a forfeiture of them, 
and none such is alleged or appears. Two English cases in the com- 
mon law courts ijlernaman v. BawAen^ 8 Burr. 1844 ; Appleby v. 
DodSf 8 East. 300,) seem at first sight to militate against the claim of 
the promoters ; but upon a close examination of these cases, it will be 
found that the courts felt themselves bound, by the express terms of 
the agreements; to say that there was but one voyage ; whereas, the 
voyage in the present case consisted of two parts, the outward and 
homeward voyage — and no special agreement appears to consolidate 
them. {The JuliarM^ 2 Dodson, 604.) . 

Upon the second objection, it is to be observed that the claim of the 
promoters is not for salvage, but for wages, and the question arises 
as to the effect of the abandonment of the ship by the master and 
crew, upon the claim, on the part of the crew, for wages accruing on 
the outward voyage. The storm which occasioned the wreck, ap* 
pears to have been a very violent one, and there is nothing to show 
that all proper measures were not taken for the safety of the vessel, 
when the accident happened. I have it not in my power to form a 
judgment upon this point, from the evidence in the cause, nor does it 
seem necessary that I should, as it lay exclusively with the master 
to leave the vessel or not, as in his judgment seemed best. The pro- 
moters do not seem to have been guilty of any of the acts of miscon- 
duct which the law punishes by the forfeiture of wages ; and the 
abandonment of the ship by the master had not, I thinks the effect of 
divesting the mariners of their lien upon the ship, and whatever re- 
mained of the ship, for their wages. The decision of Mr. Justice 
Story, in the case of the Ttoo CtUherineSf {2 Mason's Rep. 319,) goes 
a great way to settle the present case. In that case, the ship sailed 
from Newport to Gibraltar, discharged the cargo there, preceded to 
Ivica, in ballast, and thence with a cargo homeward to Providence. 
She was wrecked in the Narragansett Bay, and by great exertions of 
her master and crew, considerable portions of the ship and cargo 
were saved. The seamen claimed wages from Gibraltar to Ivica, 
(the wages to Gibraltar having been paid,^ and from Ivica to Provi- 
dence, asserting a right to wages, and if that could not be sustained, 
claiming a right to salvage equivalent to wages. The claim was re- 
sisted by an Insurance Company, to whom the things saved had been 
abandoned as for a total loss. The distinguished jurist before whom 
the case was argued, awarded the amount claimed on the voyage 
from Gibraltar to Ivica, as wages, and further as salvage, the wages 
of the seamen for the homeward voyage. In the case of the N^une^ 
(1 Haggard's Rep. 227,) too, the wages awarded by Lord Stowelly 
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were wages which accrued on the voyage in which that vessel was 
wrecked, and were ordered to be paid out of the proceeds of the ma- 
terials saved, so far as the fragments would form a fund, though there 
was no freight earned by the owners. There is, however, this difie- 
rence between the two cases of the Neptune and the Ttoo Catherines^ 
and the present case, that in the former two cases, the materials of the • 
ships were saved by the exertions of the crew. In this case, nine of 
the crew came off with the master in the jolly-boat and .pinnace, and 
of the twelve who remained with the mate, nine appear to have re- 
fused to obey his lawful authority and orders. The services of the 
remaining three, consisted only in the mooring of the ship in as con- 
venient a place as might be, for safety during the winter, and in as- 
sisting the mate and the people employed by him from the shore, in 
secunng the ship's stores, sails and running rigging, having then aban- 
doned her. . I do not, however, think that the difference between the 
two cases referred to, and the present one, is material. As has al- 
ready been said, the claim is for the wages on the outward voyage — 
not for salvage, or for wages as salvage, on the homeward voyage. 
Their claim would be postponed to any claim for salvage, but is a 
strict legal right, accompanied by lien, and cannot be divested but 
by some act producing forfeiture. The different nature of the claim • 
for wages on the voyage during which the wreck occurs, from the 
claim for wages on the previous voyage, is very distinctly put by Ba- 
ron Locre. (Esprit du Code de Commerce, liv. 2, tit. 5, art. 258, torn. 
2, p. 113.) The article of the Marine Ordinance of Louis XIV., 
giving to mariners a lien on the materials saved by them from the 
wreck, (Ordonnance de la Marine, tit. 4, art. 3,) would seem at first 
to confer the right only upon the seamen who actually did save the 
materials. But Bovlay Paty^ (Cours de Droit Commercial Maritime, 
tit. 6, sec. 8, tom. 2, p. 221, and seq.,) after examining and weighing 
the opinions of the different writers on this head, (Valin, Delvincourt, 
and Voucher,) concludes with showing that the seamen who have 
not been concerned in saving the materials, have a claim upon them 
for wages, to be postponed however, to the claim of those who have 
assisted in saving the wreck or materials, which latter seem to be 
treated as salvors. I accordingly decree to John £• Cooke, Gilbert 
ELing, and Henry Scowen, the amount of their wages upon the voy- 
age from Milford to Quebec, and for one moiety of the time that the 
vessel lay at Quebec, reserving to Gilbert King such other recourse 
as he may be entitled to, out of the remains of the ship, when the pro- 
ceeds come to be distributed by the court 

The case of the remaining promoters, Charles Scott, John Smith, 
Job Swim, George Williams, Thomas Huzzy, Evan Lewis, Thomas 
James, and William Williams, stands upon an entirely different foot- 
inff from that of their companions. Their claim is for the few days 
which elapsed between the time of their shipping at Quebec, and the 
stranding of the vessel and the abandonment of her by the master and 
crew. Notwithstanding the great principle, that freight is the mother 
of wages, and the safety of the ship the mother of freight ; and that it 



\ 
THE NEW-TORE LEGAL OBSERVER. 293 

Vice^Adin iiaKy Court.— The Imbella. 

would therefore seem, that in all cases where the freight was lost by 
shipwreck, the mariners could have no claim for wages ; yet, all the 
ancient Sea Laws, (Laws of Wisbuy, art. 16 ; Laws of Oleron, art. 
3, and Laws of the Hanse Town, art. 44,) as well as the Ordinance 
of Philip the Second of Spain, in the year 1613, (Tit. Average, art. 
12,) and the Marine Ordinance of Louis XIV., (Liv. 3, tit. 4; Des 
Loyers des Matelots, art. 9,) give to the sailors wages out of the pro- 
ceeds of what they save of the materials of the ship. There were no 
English decisions upon this point down to the year 1824, when in the 
case of the Neptune, (1 Haggard's Rep. 228,) Lord Stowell allowed 
to the seamen by whose exertions part of the vessel had been saved, 
the payment of their wages as far as the fragments of the materials 
would form a fund, although there was no freight earned by the own- 
ers. The wages so allowed are evidently in the nature of salvage, 
and a reward, therefore, for the meritorious services of the seamen in 
saving the wreck, or fragments of the wreck. If another rule were 
adopted, the seamen would have no motive for exerting themselves in 
saving any portion of the wreck, and would be induced, upon the 
occurrence of a VM mo/or depriving them of wages, to give up all 
care of the ship and cargo at once. (Mongalvy & Germain. Ana- 
lyse Raisonn^e du Code du Commerce, tom 1, p. 386.) The rule 
adopted by Lord Stowell from the ancient maritime law of Europe, 
serves at once to protect the wreck from this danger, and at the same 
time by confining the salvage to the amount of the wages, holds forth 
no temptation to the seamen to expose the vessel to perils with a 
view of deriving from them high salvage, it being more the interest 
of the seaman to receive his wages in the ordinary tranquil course 
of navigation, than as a reward for services which must be generally 
laborious and perilous. But in the case before the court, it is not 
possible for me .to say that the wreck of the ship was saved by the 
exertions of these individuals with the master and rest of the crew.* 
It is quite clear that the vessel having been wrecked in the course 
of the homeward voyage without earning freight, no wages were 
due. (Unless the seaman produce a certificate from the master, 
as required by the Merchant Seamen's Act, 7 and 8 Vict., chap. 
112, ^ 17.) The claim of these parties could only be for wages as 
salvage on the wreck, or fragments of the wreck, saved by their ex- 
ertions ; but they having abandoned the wreck cannot be considered 
as salvors, and I must therefore dismiss their claim, but without con- 
demning them in costs. 



* See an elaborate opinion on this rabject by the aooompliibed jariat who now preiidea over 
the Dntrict Court of the United States for the District of Maine, Judjre Ware, in the case of 
The Dawn, Davis, Rep. p. 123. 
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ISouthem District of New'Yark,'] 

Before the Honorable SAMUEL NELSON, Awociato Joatice of the Snpreme Gout of the 

United SUtes. 

James Schott, Jr. and Wipe v. Nbal Benson. 

On motion of defendant this cause ^entoff on payment of the costs of 
the Term. 

It was held on appeal from the clerk's taxation of the Term costs, 
that witnesses from a distance, when detained over Sunday, are en- 
titled to pay for attendance on that day. 

It was also held, that when at the opening of the term, the court 
was adjourned over several weeks to a later day, the attendance of 
the witnesses, as well at the opening of the term as at the period to 
which it was adjourned, if actual, was chargeable as part of the costs 
of the term ; even though both parties were ready for trial, and the 
grounds on which the cause went off did not exist at the opening of 
the term. 

A. C. Nivetif for plaintiffs. 

A. L. Jordan^ U. S. District Attorney, for defendant. 



(ffonrt of ^pptolo. 

Decisions^ April Termy 1848, at the City Hall in the City of New-Tori. 

Conelia Dodge, Appellant, v. Ralph Mannino and others, Be* 
spondents. Decree of the Chancellor modified. N. HillfJr.f for appel- 
lant ; M. T. Reynolds^ for respondents. 

This was a case involving the construction of a will in regard to 
the charge, and lien of a legacy, and the time when, and by whom 
it should be paid. Reported^ 1 Comstock^ 298. 

The Mutual Insurance Company of the city and county of Al- 
bany, plaintiffs in error, v. Nicholas Conover, defendant m error. 
Judgment affirmed. JR. W. Peckham^ for plaintiffs in error. Af. T. 
Reynolds^ for defendant in error. 

This was a question as to the authority of the secretary of an Insu- 
rance Company to give a written assent to the assured to assign his 
interest in the policy, &c. Also a question, as to a bill of exceptions 
in reviewing the decision of a circuit judge, disregarding a variance 
between the declaration and proof. Reported^ 1 Comstock^ 290. 

Joseph Slocum, Appellant, v. Joseph P. Mosheb and Isaao 
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Classon, Respondents. Decree of ike Chancellor affirmed. D. L. 
Seymour^ for appellant. Samuel atefsens^ for respondents. 

This was a Dill filed by Slocum for the specific performance of a 
written, sealed agreement, made between Classen and Slocum, and 
executed by Classen, for the sale of Classen's share of a farm (undi- 
vided) owned by him and Mosher together. The answer set up a prior 
parol agreement by Classen, to convey the same premises to Mosher, 
and a part performance of it by payment, by Mosner, as a part of the 
consideration; from time to time, to Classen, of some five hundred 
dollars in money, and the acceptance by Classen of a deed to Mo- 
sher, which he said he intended to sign when he reached Mosher's 
residence — Classen residing in St. Louis. Also, that Slocum, with 
others, induced Classon, wnile on his way to Mosher's, to sign the* 
agreement, by &lse representations, and taking advantage of his io*> 
temperate habits, &c. Subsequent to the execution of the written 
agreement, Classon did execute an absolute conveyance to Mosher, 
wnich was recorded. It was a question of fact ; as to which, the 
chancellor remarked, " that he concurred with the vice-chancellor in 
his conclusion, that the contract, of which a specific performance is 
sought, was unfairly obtained ; and that a court of equity ought not to 
enforce its performence as against either of the defendants. But if 
the complainant has any claims whatever, against the defendant 
Classon, he should be left to his remedy at law." Not reported. 

RoBBKT Rbtnolds, plaintiff in error, v. Hbnry H* Mtnard and 
others, trustees, &c, defendants in error. Judgment affirmed. C. B. 
Dutcher^ for plaintiff in error. Henry Hogeb^mj for defendants in 
error. 

This was an action commenced before a justice of the peace, to re- 
cover for services of plaintiff's son as teacher of a district school ; he 
having obtained, a certificate of qualification and kept some three 
months, when be was discharged by two of the trustees, after a dis- 
trict meeting held, for alleged improper conduct. He was hired by 
the trustees for four months, and was paid for the time which he actu- 
ally kept. And this suit was brought for damages in the breach of 
the contract. The plaintiff recovered judgment before the justice, 
which was affirmed on certiorari in the Common Pleas. It was re- 
versed by the Supreme Court and the latter judgment affirmed in this 
court. There were several points taken on the argument. One was, 
that the justice had no jurisaiction ; and the plaintiff should have 
been non-suited, because the evidence showed that the county super- 
intendent of common schools had, on an appeal to him by two of the 
trustees, given his decision in writing, that the teacher should be dis- 
charged and paid only for the time he had actually kept the schooL 
Cited Decision of Superintendent^ 1841, page 180 ; 11 Wend. R. 90. 
That it was a case within the provisions of the act of April 30, 1830, 
1 R. 6., 481. That the deputy superintendent had the same power 
as the superintendent in such a case. Session Laws^ 1841, page 
286. That teachers were presumed to make their contracts with full 
knowledge of the law. tfecisionf (of Superintendent^) 1837, pages 
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101-2. The application for a non-suit on this ground was overruled 
by the justice ; and his decision seems to have been sustained through* 
out, as no allusion is made to it in the opinion of the Supreme Court. 

The Supreme Court reversed the judgment of the Common Pleas 
on a single point, as appears from their opinion ; that was, that two 
individuals who were inhabitants of the district, had sent to school, 
and liable to taxation to raise funds to discharge teacher's wages, 
but who had not actually paid their assessment, were offered as wit- 
nesses by the defendants, and rejected by the justice on the ground 
of interest. It was held, that their interest did not disqualify them; 
it went to affect their credit only. Not reported. 

Si^oN Shinllbr, plaintiff in error, v. Isaac Houston, defendant 
in error. Judgment reversed toith a venire de novo by the Supreme Court; 
coits to abide the event. G. Stow and N. Hillf Jr.^ for plaintiff in error. 
J. A. Spencer and J. D. WtUardf for defendant in error. 

This was a question of what constitutes a sale and delivery under 
the statute of cumbrous articles, (a pile of lumber.) Reported^ 1 
Comstocki 261. 

Chauncey Dexter and another, plaintiffs in error, v. Amos Ad- 
ams, sheriff, &c., defendant in error. Judgment ojffirmed with double 
costs. H. Q. Wheaton^ for plaintiffs in error. N. Sill^ Jr.^ for defen- 
dant in error. 

This was a question of the liability of a sheriff for an escape *from 
the jail limits ; where it appeared that the prisoner was induced to 
go off the limits by means of deception and misrepresentation, (a 
false message sent to him by an officer having an execution against 
him on another judgment.) Reported^ 2 Denio^ 646. 

John Rowland, plaintiff in error, v. George K. Fuller, defen- 
dant in error. Judgment affimed. N. Kingf for plaintiff in error. 
Henry Fuller, for defendant in error. 

This was a special demurrer to a declaration. The declaration 
was for injuries to the plaintiff's premises in plowing up and sub- 
verting the soil Iving open in the highway opposite to and in front of 
his lots, &c. The declaration was very singularly drawn ; it com- 
menced in an action of trespass^ the allegations of the injuries and 
the termination was in case. The demurrer was sustained. Nat 
reported. 

Erastus Sparrow, plaintiff in error, v. Elizabeth Kingman, 
defendant in error. Judgment reversed, with a venire de novo by the Su" 
preme Court; costs to abide the event. H. Si Dodge, for plaintiff in er- 
ror. N' IKll, Jr., for defendant in error. 

This was a case deciding that a quit claim deed from the husband, 
did not estop his grantee, or one holding under him, from showing 
that the husband was not seized of such an estate as entitled his 
widow to dower. Reported, 1 Comstock, 242. 



THE SEW'TOU: LBGAL OBSKKVSB. m 

In Ckanoofy.— Hackire t. Ripley. 

SBIiBOTIONS FROBC BEOENT ENGLISH DECISIONS. 

Before the LORD CHANCELLOR. 

Maclurb V. RiPLBT. Jan. 24, 25, 26, 29, 1850. 

mjnmCTION-^-PROCEBDINOS AT LAW — ^BREACH OF CONTRACT. 

Held, reTenio; the decision of the Vice Chancellor of England, and disMlving an injnnction 
itaylnif farther ^raeeedlngs on s judgment recevesed in an action for breach of oontme t| 
that aa there was no fraud shown in obtaining the contract, for the breach of which the 
action was brought, the plaintiff at law was entitled to proceed on the judgment 

This was an appeal from an order of the Vice Chancellor of 
England, continuing the injunction to restrain the defendant from 
proceeding on a judgment in an action for breach of contract. It ap« * 
peared that in June, 1846, the defendants, merchants at Liverpool^ 
entered into an agreement with the plaintiff, a merchant at Belfast, to 
undertake a joint adventure to ship wool to China, and the proceeds 
to be vested in the purchase of teas. In the following March, the 
first payment became due, but was not paid by Maclure, and the de^• 
fendants then offered to release the plaintiff from his contract, which 
he, after inspecting the correspondence between the defendant's 
agent in China, accepted. On the 16th March, the plaintiff, however, 
wrote to say, he would take part of the cargo of tea coming home, which 
the defendants agreed to ; but on the arrival of the cargo the plains- 
tiff refused to fulfil his contract without being allowed the full benefit 
of the first contract, whereupon an action for the breach was brought. 
The Vice Chancellor of England granted an injunction to stay the 
action, which was, however, on appeal, suspended until the trial 
thereof, when the defendants obtained a veraict for ^1,700, and a 
motion for new trial had been refused by the Coort of Excheqaer ne- 
gativing the fraud pleaded by the plaintiff by withholding two letters 
from China of the 19th and 22d of December, in order to induce him 
to ibrego his contract. An injunction was then granted by the Vice 
Chancellor to restrain the defendants from proceeding oo the jud|^ 
mem, from which this appeal was ptesented. 

Malifu and Renshaw^ for the appellants. 

BetheUj R0U9 and Eddis^ for the respondent. 

The Lord Chancellor, after taking time to consider, said, the 
two letters which had not been shown could have made no difference 
in the result of the plaintiff's intendon, as they contained even more 
disheartening statements in respect of the venture than the other 
letters. The defendants had given the plaintiff all the information 
they bad themselves, and when he refased to pay his share when it 
became due, his interest in that venlnre ceased, and in respect of the 
cargo of teas, he was a purchaser. The appeal must therefore be 
allowed with costs. 

VOL. vm. S8 
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Duncan v. Luntlet. Nov. 30, Dec. 3, 1849. 

DBMUKRER FOB WANT OP EQUITY— LEAVE TO AMEND. 

Upon appeal from the Vice Chancellor Knight Bmce, allowmg a demurrer for want of 
parties only, with leave to amend, a demurrer for want of equity was allowed without 
entering on the demurrer for want of parties, as the bill did not show any case for the in- 
terference of a Court of Equity, but leaye was giyen to amend. 

This was an appeal from an order of the Vice Chancellor, Knight 
Bruce, allowing a demurrer for want of parties, with leave to amend. 
It appeared that William Clowes took 100 shares of jEIO each in the 
Abney Park Cemetery Company, and that at his death, in 1847, his 
executors took the shares to the company's offices for registration in 
.their names, when the secretary of the company, John Conquest, in- 
quired whether they were willing to sell 60 at j£9 per share, to which 
the executors agreed. In 1848, the executors received information 
from the company that the shares had been sold to one Dyer for £% 
7s« 6d. per share, but that the proceeds had been absconded with by 
their secretary. They then filed this bill asking to make the directors 
liable for the amount so received. Upon a general demurrer for 
want of equity and want of parties, in not making Conquest or Dyer 
a party, the Vice Chancellor Knight Bruce entertained considerable 
doubts as to the equity of the bill, but allowed the demurrer for want 
of parties only, with leave to amend ; whereupon this appeal was 
presented. ' 

Bacon and CoUinsy for the appellants, cited Dams v. Bank of 
Englandf 2 Bing., 393 ; Harrison v. Pritef Barnardiston, 324 ; Ashby 
Y. Blackmll, 2 Eden, 299. 

J. Russell^ and MiUer^ for the respondent, cited Coles v. Bank f^ 
England, 10 A. & £., 437. . 

The Lord Chancellor said, that the bill did not disclose a case 
for the interference of a Court of Equity, and that the decision in 
Ashhy V. Blacktvellf cited at bar, did not uphold the present bilL 
Without entering on the question of want of parties, the oemurrer for 
of equity would be allowed, but with leave to amend. 



Vtee-ChaneeUor WIGRAM. 

WiNTHROP V. Murray. — Jan. 23, 26, 1850. 

WARRANT OF ATTORNET— -DEFEASANCE — ^INJUNCTION TO RESTRAIN 

EXECUTION. 

Where s warrant of attorney was giTen farther totecare the payment of moneyi advanced at 
the plaintiPa reqaeet. and the defeannoe provided that jadgment miifht be enterad and ax- 
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catioD imied on defttult of payment of the premtnnifl of a policy of innimnoe, which wae 
abo gifen by way of lecarity ; an injunction waa diamiseed with coats to restrain execotion, 
where the policy had been forfeited by non-payment of the premiums, although the creditor 
bad at the expiration of four days procured a renewal of the policy by payment of mioh pra- 
miome. 

This bill was Bled for an injunction to restrain the defendant, Mr. 
Murray, from issuing execution against the plaintiff for ^2,700, and 
interest, under a warrant of attorney, which had been given by the 
plaintiff further to secure the payment of ^2,700, advanced by Mr. 
Murray at the request of the plaintiffs and the other defendants, co- 
directors of the Universal Salvage Company, for the use of the com- 
pany. The money had been advanced on the security of the joint 
and several bonds of the directors, and on default being made in the 
payment, tfie debt was agreed to be secured by a policy for ^5,000 
on the life of defendant, Watson, the creditor, in the Hand-in-Hand 
Assurance Office, and the warrant of attorney was also given, but 
judgment was not to be entered up or execution issued until default 
made in payment of the premiums, in which case Mr. Murray might 
renew the policy or pay the premiums at their expense. The ipolicy 
was effected on the 4th August, 1846, but the primium falling due 5n 
the 24th June, 1847, according to the custom of the office, not having 
been paid, the policy expired on the 24th July, and Mr. Murray re- 
newea the policy four days afterwards, and entered up judgment. 

The Solicitor General and Eldertouj for the plaintiffs. 

W. W. Cooper and H. C JoneSf for some of the defendants in sup- 
port of the injunction. 

Wood and Glasse, for Mr. Murray. 

The Viob-Chancellor, after taking time to consider, said, that it 
was not shown Mr. Murray bad misled the plaintiffs as to the cus- 
tom of the insurance office, in requiring payment of the premiums 
on the 24th June ; and as the policy had been allowed to expire, the 
danger against which the parties had intended to provide had actu- 
ally taken place, and the circumstance that he had prevailed on the 
office to renew the policy, did not avoid the right he would otherwise 
have undoubtedly had to issue execution. The bill must, therefore, 
be dismissed without costs as to the other defendants, but with costs 
as to the defendant Murray, to be taxed and paid out of the fund in 
court, and the residue to be paid in satisfaction of the judgment. 



Ord v. FaWcett.— Jan. 11, 12, 1860. 

ORDER FOR PRODUCTION OF TRADE BOOKS — ^SUIT FOE INFEINaS- 
MENT OF CUSTOM. 
I 
la a mit to cstaUkh a custom at s puticolar plsce that all com shoold bo gzoond at tho plain- 
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tiff's mill* and iaeking an aocouDt againit the defeodant, a corn dealar, of aa aJ to fed in- 
fikiftraavt tfaeraof, an order was maSfe lor tbo pnidooUon of bio Irado bodu, witk leava to 
lie affidattla in order to seal up such parte ae were Imioaterial to tbo qaeetioa in iaae. 

This bill was filed to establish a custom in a district near Wakefield, 
that all corn grown therein should be ground at the plaintiflTs mill, 
and for an account of corn ground for the defendant, a corn and floor 
dealer, who occupied a farm in the district, at other milLs, and for 
paj'ment of the loss caused by such infringement of the custom to 
the plaintiff. By the defendant's answer, the custom was denied, or 
if it did exist, that there had been no breach thereof. A motion for 
the production of the defendant's trade books was now made, for the 
inspection of the plaintiff or his solicitors. 

RodweJif in support, referred to Lancaster v. Evors^ 1 PhiU* 349* 

C BarbeTf contra, on the ground that as the custom denied by the 
answer was not established, the production could not be enforced, 
citing Adams v. Fisher^ 3 Myl. & C. 526 ; and that the material en* 
tries were so intermixed with matters having no relation to the issue, 
that it was impossible to conceal them by sealing them up ; and also 
that the defendant by his answer stated his wilhngness to pay ^200 
so soon as the custom should be established, which would exceed the 
amount in such case due to the plaintiff. 

The Vice-Chancellor said, that unless the defendant could pro- 
duce affidavits showing grounds for qualification, an unqualified or^ 
der for production would be made, as the entries in the books might 
show that an infringement of the custom Had been committed by the 
defendant. 



In ti)e (Sxtl^tqntx. 
Atkinson v. Kinnbar.— Jan. 17, 1860. 

SUSOBON — BSSTBAINT OF PRACTICB WITHIN TWO-AND-A-HALF MILBS. 

HoM, that a aovooanl fay a Bai^geoB not to pmotioB within Itro-aad^-hilf miloi of the plMo af 
butiaoa^ tbo good-win of whicb was sold to tho plaintiff^ was not void as in nstzaint af 
trado ; and that s«ch distanco most be coropated by the nearest public way. 

This was a motion for a new trial on the ground of misdirection, or 
to reduce the damages to one shilling, pursuant to leave reserved, or 
in arrest of judgment. The action was brought to recover the sum 
of ^1000, as liquidated damages upon a covenant by the defendant, 
in a deed of partnership^ not to carry on the business of a surgeon 
within two-and-a-half miles of the j^aintiff, who had purchased 
the defendant's business as a surgeon, in Dorset Crescent, Finsbury 
Square, and the breach alleged was» that the defendant had preK> 
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ticed his profession at 44, Trinity Square. At the trial on the 12th 
January last, before Rolfe, B., the learned judge directed the jury that 
the words in the covenant meant the nearest public way, and reserv- 
ed leave for the defendant to move to enter the verdict for one shil- 
ling, if the court were of opinion that the action should be as for a pe- 
nalty and not for liquidated damages. 

^ Hurblonej in support, contended that the route taken by the prin- 
cipal omnibuses and carriage traffic was the usual way, which would 
make the distance beyond the two^od-a-half miles. The j£1000, was 
a penalty, though it was called liquidated damages in the partnership 
deed, and besides, the covenant was illegal as being in restriction of 
trade, citing Kemble v. Farren, 6 Bing. 141 ; 3 M. & P. 425 ; Gait- 
worthy v. Strutt, I Exch. R. 659 ; Horner v. Flintoff, 9 M. & W. 678 ; 
Bays V. Ancell, 5 Bing., N. C, 390 ; 7 Scott, 364 ; Beckham v. Drake^ 
8 M. & W. 846. 

The Court said, the stipulation not to practice within the two-and- 
a-half miles was a very fair and reasonable one, as the practical, 
which the defendant had disposed of to the plaiotiflf for a valuable 
coasideration^ might be rendered worthless by the defendant's inter- 
fering therewith, and that distance was to be computed by the nearest 
public way. The parties had stipulated that the amount of damages 
ibr an infrmgement of the covenant should he ^1000, a»d although 
the damages so arising were uncertain, yet they had agreed to call 
them " liquidated damages," and there was ng reason to treat them 
as a penalty. The rule was, therefore, refused. 



Vallbb v. DvuEKQvm^-^Jan. 14, 1850. 

ASSUMPSIT — ^FORBiaN JUDGMBNT-— IRBB0ULARITT— -VLBADUfO. 

In an action of assumpeit on a French jadgrment, eTidence waa held properly admitted under 
a plea of non-aaBumpsit, to prove tiiat the foreign judgment waa irregular and yold on the 
ground of inaafficiency in the aervioaof notiqe -or pfiaoeia aceopding to the law of Franco. 

This was a motion ibr a new trial on the ground of the improper re- 
ception of evidence in an action of assumpsit on a judgment recover* 
ed against the defendant in f raDce. At the trial the defendant, un- 
der the plea of non-assumpsit, adduced evidence to show that he had 
not been served with any notice or process in accordance with the 
law of France^ and that the judgment was therefore bad. The ver- 
dict having been found for the defendant, 

The Attorney General^ in support of the motion, contended that the 
defendant should have pleaded specially in order to avail himself of 
the irregularity in the process. It appeared on the face of die decia* 
ration that the defendant resided in London, and had not appeared 
ia t^e Ffen^ Court, though daly called, and judgatents or foreign 
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courts would be recogoized by the English courts as bindiog, unless 
they appeared prima facte to be repugnant to natural justice. 

The Court held, that the evidence of the irregularity in the judg- 
ment, according to the law of France, was properly admitted under 
the plea of non-assumpsit, and refused the rule. 



(flUneen'a Btnci). 
Gaskill v. Sheen. — Jan. S5, 1850. 

EVIDENCE-^ADMISSION OF LETTERS. 

In an action to reeoYer a ram of money which had been paid by mistake, certain lettera wore 
held properly to have been admitted to show a demand, and that no defence thereto bad 
been let np, although no answer was sent, nor any admission of the receipt made. 

This was an action by an advertising agent against the proprietor of 
tlie Bedford Mercury, to recover a sum of money which had been 
paid a second time by mistake. Letters were produced, and admit- 
ted at the trial, from the plaintiff to the defendant, representing the 
circumstances, but no answer was returned nor admission made of 
having received them. The plaintiff having obtained a verdict for £7 
7s. 9d., a rule nisi had been obtained for a new trial, on the ground 
of the improper reception of the letters.* 

M. Chambers and Piggott^ showed cause against the rule, which 
was supported by O^McuUtf and Spieer. 

The Court said, the letters were admitted to lihow that a demand 
had been made, and the defendant set up no defence in answer to the 
letters, and the rule was discharged. 



In ti)t Common |)Ua0. 
Doe d. Church v. Pontifex and another. — Jan. 21, 1860. 

MEMORIAL OF ANNUITY DEED-^PATMENT BT CHEQUE. 

Held, that a memorial ^tatin^f, as part comideration for an annuity, the payment of a cheque 
on 29th December, 1837, drawn on the defendant's bankefi, was not void for not stating 
when the cheque became payable— as the court would presume the cheque was drawn on 
the day of date and imported payment on the same day. 

A RULE nisi was obtained to enter a nonsuit in this case upon leave 
reserved in Michaelmas Term last. The action was in ejectment to 
recover possession of certain premises upon which the lessor of the 
plaintiff bad erected a brewery, the defendants advandqg the money 
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and finding materials for the same, on the security of an annuity 
amounting to 11 per cent, on the sum so advanced. In April, 1S39| 
the annuity deed was executed, the memorial of which stated the 
consideration to be ^1,882 3s. 6d., for work and labor, and goods 
sold and delivered, and ^1,303 18s. 9d. for money lent and advan- 
ced, and interest thereon, and which was stated to have been paid 
as follows, namely : ^250 by cheque of defendants on 29th Decem- 
ber, 1837, on Messrs. Smith & Co., their bankers, &c. At the trial 
before L. C. J. Wilde, it was objected that the memorial did not suf- 
ficiently comply with the stat. 56 G. 3, c. 141, in stating how and in 
what manner the consideration was paid, as it did not appear when 
the cheque became payable. A verdict having been taken for the 
plaintiff, with leave to enter a nonsuit ifthe court were of opinion that 
the memorial was sufficient, this rule had been obtained. 

Whately and J. Brown^ showed cause. 

BovUlf in support. 

TAe Court said, it was well understood that a payment by cheque 
imported a payment on the day on which it was dated, and the court 
would not presume an evasion of the statute by misdating of the 
cheque. The rule to enter nonsuit must, therefore, be absolute. 



Nayone v. Haddbn and another, — Jan. 23, 24, 1850. 

BIARINB INSUBANOS ^TOTAL OR PARTIAIi LOSS. 

On flpeeial caw held, that a plaintiff it not enUtled to recorer on a policy of inanrance anfatnat 
total Ion, and exceptin|f the case of an ayerage one, of the freight of a ship conabttng of bales 
of silk, where a portion of the bales only ha?e been rendered unmarketable, and the ramain- 
der might have been sent to England within a reasonable time and at a reasonable expense. 

This was a special case for the opinion of the court, whether the 
facts stated showed a total or only a partial loss. The action was 
brought on a policy of insurance against total loss, and excepted the 
case of an average loss, by the Neptune Marine Assurance Compa- 
ny, on the freight of the ship Wanderer, consisting of eighty-one 
bales of silk, imported by the plaintiff from Leghorn to England. It 
appeared that owing to stress of weather the ship was obliged to put 
into Gibraltar, and that upon examination of the cargo, twenty-three 
of the bales of silk were so much damaged as to lose its merchantable 
character, and they were accordingly sold by auction, and this acUon 
was brought as for a total loss. 

BarstoWf for the plaintiff, contended that this amounted to a total 
loss, citing Raux v. Salvador^ 4 Scott, 1 ; 3 Bing., N. C, 266. 

Martin^ contra, was not heard. 
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Raview* 

The Court said^ that as the greater part of the silk might bare been 
sent' over to England in another vessel, and at a reasonable expeDte, 
and within a reasonable time, the plaintiff bad only sustained a pap- 
tUd loss^ and that, therefore, be was not entitled to recover ooder tbe 
policy, which expressly excepted the case of an average or partial 
loss, and the verdict must be entered for the defendants. 



Hmtto. 

A TuBATMi OH TBC Law OF EvfDutov, flixth AuMrieaD from the ninth Londtn •Motif 
wHh considerable alteratioofl end edditiono. By S. March PHiLLirn, Esq., BanriiUr at Law. 
In five Tolumee. By Eeek Cowen, late one of the Judges of the Sapreme Coort of the 
State of New-Vork ; attiated by Nicholas Hill, Jan., Counsellor at Lavr. With additional 
Notes and Referencea to the English and American caaes to the present time. By J. M. 
Van Cott, Counsellor at Law. New- York: Published by Banks, GouLn& Co., Law 
Booksellers, No. 144 Naasan-etreet, and by Gould, Bamu & Goold, No. 104, SUte-elraet, 
Albany. 

This is a work that has been long fayorably known to tbe pab]ie» and has pass- 
ed through nine EogUsb editions, and six American editions. The last English 
edition has been earefuUj rerised, and many parts of it remodelled and re-writ* 
ten. The fiftb American edition was published seme years since in four to- 
lumes, witb notes by the late Mr. Justice Cowen,* assisted by N. Hill, Counsel- 
lor at Law. 

The notes composed about two volumes of new matter, and it was remarked 
by an eminent counsellor at law, m our hearing, that Cowen and Hill bad ^'ran* 
tacked every thing" 

It was in tbe year 1839, that the edition with these notes was published. 
The last American edition of this work has recently been published with these 
notes, and in luidition thereto, with notes and references to the English and Ame- 
rican cases to the present time, by J. Marsden Van Cott, Counselk>r at Law. 

Mr. Van Cott's notes take up about 300 pages at the end'of the fifth volume 
of the present edition, and are also found interspersed throughout the worL 

We reeooimend this work to the professional reader. In it he will find all Ike 
decisions of the courts in England and America on thesubjectof evidenoe, brought 
down to the present period. 

We are aware that Mr. Greenleaf, in the preface to his work on EvidencCp 
says that the body of notes to Startcie and rhillipps' work on Evidence, have 
" become so large as almost to overwhelm the text, and thus greatly ensbarrass- 
iog the student and increasing the labors of the instructor." 

But we will remark here, that the readers of the work of Mr. Phillipps are not 
students, but lawyers who have seen practice, and who have arrived at yeani of 
manhood in the profession. 

And some of our readers have reached the sear and yellow leaf of their pro- 
fessional course. 

To all who claim to be practitioners, and not mere students, the work before 
us will yield a rich harvest of knowledge for immediate and practical use. 

The notes, will, in a mat many cases, be found to be an abridgement of the 
case cited, containing all the matter bearing on the subject which k mentiOBsdy 
necessary to a full understanding of the question raised. 

Indeed, we look upon this work of Mr. PbilKpps, as now publlsheA, to be an 
abridgement of the whole Low of Evidence as used in the En^h and AmeriBan 
courts ; and we are certain that no lawyer in practice will feel himself at home 
without this work by Us side, as a daily and familiar friend. a. w. 
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fi. Z. tftrntit €omt. 
[Rhode liland.'] 

Befora the Honorable LEVI WOODBURY, one of the Aflmtont JosUcef of the 8ii|n«iiie 
Coart of the United States, and Hon. Mr. Jnitiee PITMAN, Distitet Jndge far Bhodt 
Idand Diatriet. Tried at Newport, on the 17th and 18th July, 1850. 

Jab^s Steybns v. Rotal GuLDDiNa and Isaac T. Proud. 

PURCHASBR OF BNORAVED PLATB-— COPTBIOHT. 

A parehaaer under a sheriff's sale of a copperplate on which a map is engrayed, aoqnirea the 

rij^ht to take impressions therefrom and sell them. 
Mr. Jastice Pitman dissentin|f. 

This was a qui tarn action brought against the defendants to recover ' 
certain penalties under the Act of Congress for the protection of copy- 
rights. The plaintiff was the author of a map of Rhode Island, and 
sued the defendants, who are booksellers, at Providence, R. L, for 
selling copies of the map. 

The defendants, among other things, justified their selling the maps 
under the title of Isaac H. Cad^, procured by the purchase of the 
copperplate under an execution m a State Court against the plaintiff. 
The great question was, what passed to the purchaser under the she- 
rifles sale— did he purchase the right to print maps from the plate 
and sell them, or did he purchase simply the material — in other 
words, did he acquire any copyright privileges by the purchase, and 
were those rights in the plaintiff liable to be sold and divested by an 
execution — ^if they coula be, then the defendants, acting under the 
authority of Cady, the purchaser, claimed to be justified — ^if not, then 
it was claimed they were liable to the penalty given by the Act of 
Congress. The proof established the authorship, and the taking of 
the necessary steps required by the act to secure the copyright, and 
the sale of copies by the defendants. On the other band, it was esta- 
blished, the sale of the plate under the execution against plaintiflf— 
the purchase by Cady, and his authority to defendants to sell the 
maps. 

As this case presented the same points as in the case of Stevens v. 
Cadi/f in the equity side of the same court, some time before, and 
passed upon by the same judges, and as the judges respectively ad* 

YOL. vm. 39 
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hered to the same opinions, Judge Woodbury read to the jury the 
following opinion, Judge Pitman dissenting from it — ^this division 
of opinion entitling the parties to take the case to the Supreme Court 
of the United States. 

The case was argued by Henry M. Western^ of New-York, for the 
plaintiff, and 

Seth p. Staples^ of New-York, and Mr. AimeSf of Rhode Island, for 
defendants. 

The case, and opinion of Judge Woodbury, is as follows : — 

This was a bill in Chancery, averring that the plaintiff was the au- 
thor and proprietor of a certain map of the State of Rhode Island. 
That be took out a copyright therefor, and caused an engraving to be 
made of the map, and never consented to the sale of it by others, but 
is still the sole proprietor thereof. It was fufther alleged, that not- 
withstanding this, the respondent and others confederated together 
to deprive him of his lawful gains, and in the year 1846, published 
and sold another map similar in substance to his, with only a few 
trifling alterations and additions. That the plaintiff's copperplate 
engraving of the map has for some time been laid aside with a view 
to engrave said map on steel, and yet said Cady is believed in some 
way, without his consent, to have obtained and used-that copperplate, 
and sold a large number of copies thereof, and thus forfeited one 
dollar for every sheet so printed and published. That the plaintiff 
has requested said Cady to abstain from publishing more copies, and 
to deliver the plate to him, which he refuses, and which the plaintiff 
prays this court to require and enforce. 

Certain interrogatories were put and requested, to be answered, 
and oath was made to the bill, January 27th, 1847. 

The answer avers, that some one sued Stevens, and recovered 
judgment against him in the State Court of Massachusetts, April lltb, 
1846, for $194 ; and the sheriff levied the execution on tne plate 
upon which the map of Stevens had by him been engraved, and sold 
the plate at public auction. That it was purchased by the respon- 
dent, as the highest bidder, for S250, and that he thereby became au* 
tborised to use the same, and did use it for striking off maps, which 
afterwards had been sold by him. That without the right thus to 
to use it, and sell the maps thus engraved, the plate would be worth 
only the metal, or less than ten dollars. 

Some evidence was put into the case which will be referred to in 
the opinion, when necessary. The chief object being now to present 
the question, first, what property and rights passed to the defendant 
by the purchase of the plate ; and next, whether an injunction ought 
to be granted, on all the pleadings and evidence in the cause as they 
now stand. 

The case was argued at the June Term, 1849, by Steven^t for him- 
self, and Sradleei for the defendant. 
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Woodbury, Justice : — ^It is conceded in the argument in this case, 
that the judgement against the plaintiff was regular, and the sale by 
the sheriff of the engraved plate valid to pass the title to the plate it- 
self. But the plaintiff contends, that no right to use it for printing 
maps, nor any part of his copyright to maps taken from it afterwards, 
was thus transferred, nor any interest beyond the mere metal of 
which the plate was composed. 

Borne general questions seem' be be involved in this part of the 
controversy, which are first to be considered, and are not without 
difficulty. 

One is, whether a right to use the plate for engraving maps, would, 
as a general principle, pass by the sneriff's sale of the plate. 

Another is, whether there is any thing in the patent laws, or in the 
nature of a copyright which would prevent it from thus passing to 
the copies of a map struck afterwards by the purchaser from such a 
plate. 

I am inclined to think that all the qualities, uses and powers, be- 
longing to the plate in the condition in which it was at the sale, and 
with which it had been invested by the owner of it, composed a part 
of its value, they were a part of its design and uses, were inciaent 
to the plate itself, and where that was duly transferred to another, 
the incident to it, the use of it, and its engraving as there practised, 
mast, I think, be considered as going with it. This question is not 
beyond doubt, but clearly, the levy and sale were not described nor 
regarded as so much copper in the form of a plate without any en- 

Saving thereon, or if not without the engraving, yet without any au- 
ority to use it. 

The engraving was as much a part of the plate as the copper it- 
self, and was as much sold as the raw copper. Indeed, the use of 
the engraving to make copies entered more into the value and price 
of the plate than the metal itself, or as is avowed in the answer, much 
less would have been given for the plate. This increased value had 
been imparted ta the metal by the plaintiff, for the purpose of having 
the plate employed in engraving, and reaped the benefit of this in- 
creased value on account of the application of the plate to that pur- 
pose, and its sale for something above $240 more than the metal 
would have brought. Nor would a sale so construed have an injuri- 
ous effect on the plaintiff. He not only obtains an enhanced price 
on account of the engraving and the use of it with the plate, but his 
copyright to his map is still retained, except so far as it may be in- 
volved in the copies subsequently struck from that particular plate by 
the purchaser. 

He can enforce his exclusive right to all copies struck off while he 
remained owner of it, and can also enforce it in similar or improved 
plates, made by himself after the sale, because all the copyright to 
the map is still in him which has not been in some way transferred to 
others. He can have the renewal or extension of his copyright, too, 
and protect it against every thing not embraced in the decision in 
WUion v. RosseaUf (4 Howard.) 
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A diflfeiient view from tbis» not passing the right to use the plate, 
wouldt in truth, injure both the plaintiff and his creditors ; the plate 
vould belong to the purchaser, and the right to use it for printiog to 
the plaintiff* Its value so considered would be much less to both ; 
vhereas on our constructicm the value would be enhanced to both. 
In any other view, too, all would not pass which was incident to the 
plate and engraving owned by him, at the sale, and as he and his 
creditors have been paid for. The plate and engraving had before, 
in practice, been actually employed to strike off maps to be sold, and 
the copyright to each to pass to the purchaser of each, as an . inci- 
dent The usage is often a test of what exists, and what was meant 
to be passed as incident. (See Taft and Manchester's R., Id., June, 
1849.) In cases like this, as in patents, the usage is, when selling 
the means or material, or machinery to make a patented article, to 
consider the right or license to make it as passing at the same time* 
(2 Story's Rep. 524 ; Curtis on Patents, sec. 135.J Again, the de- 
sign of the parties as to what shall pass, is to be inferred from all the 
circumstances, and when once fairly elicited, should control the con- 
struction. 

•Here the desien in having a plate was to use the plate and engra- 
ving to strike off mi^s. The actual previous use had corresponded 
with this design, and hence the sale of the plate and engraving while 
sojin use, must be presumed to have been with the design that the 
purchaser should continue a like use. The principle as to this must 
be similar in copyrights to what it is in patent rights, and it is settled 
that if one has a rignt to use a patent machine, he has also the right 
to sell the produce of it, as flour or brands from patent mills any 
where, unless restricted specially in his purchase. {Simpson v. fFt/- 
mi, 4 Howard, 709 ; 3 Massachusetts Land. 295, 423 ; Curtis on Pa- 
tents, sec. 208.) 

What passes by the sale of an article, must depend on its cha- 
ificter and use too, as in one case that would pass as an incident, 
or part and parcel of the property, which in another would be 
neitner. (Duer's Lectures on Con., sec. 255.) Thus, in case of 
the sale ot a patent machine it must involve the right to use it, or the 
purchase would be in vain. So, the sale of a patent wagon must pass 
the patent right to use it. So the sale of patent types, or of a patent 
mill. Suppose one has invented a new kind of type, and obtained 
a patent tor it, or made stereotype plates of a valuable work to which 
he has the copyright, surely in selling the type there passes not merely 
the metal, but the right to use the types in printing, and as surely in 
selling the stereotype plates of his own works, he sells the authority 
to use them in printing those works, or he sells wnat is worthless, ex- 
cept for metal, and puts a construction on the contract calculated to 
deceive and mislead. {Brook v. Byersy 2 Story's Rep. 542.) 

Of the last character seems the present claim by the plaintiff, nor 
could it be well doubted if Stevens himself had in person, by a pri- 
vate contact, have sold this plate, that he must be considered as giV'^ 
ing his consent and license to all we have argued, and as passing the 



THE NEW-fORE LEGAL OBSERVER. 301 

U. 8. Durtriet Conrt^-StavMW ▼. Gladding and another. . 

right to ase the engraving, and to sell maps struck from it, including 
the copyright to those particular maps. 

I am not aware of any adjudged case in point on this subject. 
Yet a case is settled in 1 Gallison, 486, {Swaime v. Gotddj) which it 
is supposed, in Curtis on Patents, 189, section 10, so holds that these 
conclusions ^* may admit of a doubt." But what that case decided 
was, that a sheriff who seized and sold some patented machines of 
an inventor, was liable to a penalty under the Act of Congress of 
April 17, 1800. That act was designed to punish a person for mak- 
ing or selling without a license, machines Ukc those which had been 
patented by another. There could, as before stated, be little doubt 
that such machines were, liable to be seized and sold to pay the pa- 
tentees own debts — ^that was not denied there. But the gist of the 
complaint under the statute, must be that the defendant, without any 
pretences of purchase, license or right, imitates the plaintiff's patent 
or copyright. (4 Statutes at Large, 436, sec. 6.) That was consi- 
dered' not to have been done or attempted there. 

Furthermore, it is true that there the machines had not been used 
after the purchase, so as to indicate whether the parties supposed the 
patent right to use them had passed with the timbers and irons of 
them or not, and the judge intimated that the purchaser, if so using 
tfaem, must do it at his own risk and peril. So he must ; but I do 
not understand the judge there to decide, or even lay down as an 
abitur dictumj that such right did not pass — though he might well 
consider it as a doubtful and unsettled question. 

The next consideration in this inquiry is, whether all passed by the 
public sale by the sheriff which would have passed to a private con- 
veyance or bill of sale from Stevens, the author. 

In ordinary sheriff's sales of property, every interest and incident ' 
is transferred as effectually as if made in person by the debtor. The 
law acts for the debtor, and does the same which he could. The 
sheriff is virtually his agent in selling, and acts in his behalf no less 
than for the creditor. So every thing passes by operation of law to 
heirs, without any personal intenerence of the former owner, as effectu- 
ally and fully as if he himself conveyed the property. So is it also in 
case of a bankrupt's property, passing to his as&ignees without any 
conveyance by him, in England. {J^ese v. Steveman^ 3 Bos. & Pull. 
678 ; Curtis on Patents, 226, n.) Though in some States, and un- 
der some systems, a formal assignment is required. 

The second general question then arises* whether there is any 
thing peculiar to the patent laws, or laws of copyright, or in the na- 
ture of those rights, which prevents their passing in this way by sale 
^y the sheriff, to the extent of the use of the plate, and the right of 
sale of copies of the map thus engraved, by the purchaser after he 
buys. The first objection faUing under this head is, that a copyright 
cannot, by the Act of Congress, pass without an assignment in writ- 
ing by the author, and recorded in the Patent Office, or State De- 
partment. This, however, in respect to recording, has been constru- 
ed a» applying to third persons, and not between parties to a sale of 
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a copy rieht. (Webb v. Powers^ 2 Woodbury and Minot ; see cases 
like decisions as to the recording of patent rights, as between a pa- 
tentee and a purchaser, 2 Story's Reports, 609 ; Case of Modern^ 2 
Wood, and Min. ; Curtis on Patents, 227 ; 2 Newff. Rep. HaUen t[ 
Curtis.) In this case the sale was between these parties in a legal 
view, the sheriff acting for Stevens, and the question arising between 
him and the purchaser, and not as to third persons without notice. 

It is of yearly occurrence, too, that copy and patent rights pass by 
bequest, and yet the bequest is not recorded in the Patent Office. 

Again, the Act of Congress applies to the sale of a portion of a pa- 
tent right itself, and not of a machine or manufacture, as passing with 
them merely a right to use these last in the ordinary way. These 
sales are not meant to be required to be in writing, are not so usually 
in practice ; and it would be very vexatious to require them to be. 

It is a mistake, also, to suppose that copy rights themselves, or 
patents, are not assignable sometimes, except in writing, or by volun- 
tary act of the patentee. When they pass to executors or admini 
strators, it is without writing, and when they pass to creditors by a 
levy, it is often not voluntary, and if under the bankrupt law, it is, at 
times, without any writing. 

The Act of Congress refers to sales by the patentee under contract, 
as just adverted to. The writing is provided for there, too, for the 
sale of a separate and independent copyright, or a part of one ; and 
not for a whole or a part as incidental to a machine or a plate and 
connected with these, and as if under a practical license to use them. 

A license to use a copyright or a patent right, need not be either 
in writing or recorded, (see cases post) ; so in all sales of patented 
articles, it is not necessary, as already shown, to reduce to writing 
and record the transfer of them, or of the patent right to the articles 
made and sold. 

The sale of the article is universally decreed a sale of the patent 
right to use it, or in other words, a license to use it. That is the 
principle of the transaction. Any other restricted views would em- 
barrass the business of the whole community, and be most fatal to 
patentees and authors themselves. In any other view, the materials 
and machinery to make a patent medicine might be bought with no 
right to make it, or the medicine itself be purchased with no right to 
swallow it. Hence, by a mere public sale or license, many patent 
rights, and doubtless some copyrights, are daily used, and legally 
used. 

A parol license is enough to authorize a printing and publishing, 
now, of a manuscript of another. (2 Merivale, 434 ; Jacob's Rep. 
34.) Here, then, at all events, the sale by the sheriff for Stevens, 
may well be considered a license in law, if not in fact, by the agent 
of both parties, for the purchaser to use the plate and engraving and 
the maps struck from them. And there is nothing in the patent 
laws or in sound principle which should, between the parties, avoid 
such a license, when given as here, for a good consideration, because 
it was done by parol or not recorded. {Power v. Walker^ 3 Mant. ft 
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Selling, 7 ; 4 Camp. N. P. 8 ; 2 Stark, 336 ; 2 Story's Rep. 626 ; 
Curtis on Patents, sees. 196, 197 ; Woodtoorth v. Waodiy^ 3 Wood. 
& Minot, and cases there cited.) 

Something is said of a consent in writing and attested, being re- 
quired to justify from a penalty one who prints and sells a copyright 
book of another, (see sec. 6 of Act 4 Statutes at Large, 437,) but this 
is where the person printing and selling is not entitled to do it, or is 
acting entirely without right or title, in any way in point of law. 
He must then have such a writing to exhonorate him. That is not 
this case. 

Indeed, if an actual conveyance from the author of the map was, 
in a case like this, necessary to pass the right to a purchaser to use 
the plate in striking off copies, there would be strong equity in a 
court of Chancery, to make it on a state of facts such as exists here. 

In conclusion — By these views it will be seen, that a sale of this 
plate, and the incidental right to use it, with the engraving on it, is 
deemed as valid as if made by Stevens in person, and that Stevens, 
in such a sale without a written assignment, recorded in the proper 
office, must, in point of law, be considered as giving his consent or 
license to this use of the plate, through the sale of it by the sheriff for 
his benefit, and for a reasonable consideration paid for both the use 
and the plate by the defendant ; nor can such a use of it, as before 
shown, injure the rights or interests of Stevens, but, on the contrary, 
increases their value. He is left to exercise all the rights not parted 
with on that occasion, and probably is still using, or preparing to use 
them, with another plate^ nothing having passed from him but this 
particular plate, and the engraving on it, and the right or license to 
use them, which was incident to and involved in them, and fully paid 
for. 

It is stated in the bill that this plate had been used for some years, 
the demand for maps from it chiefly supplied, and the plaintiff 
was preparing to complete another plate with improved materials 
and in better style. Now, if after all this, if after a quasi license to 
use, no less than a sale of his old plate to a third person for a valua- 
ble consideration, by an agent appointed by law, the author thinks 
proper to revoke the license, it will be seen hereafter that no court of 
equity can countenance it as if it was equitable and just, by lending 
to such an attempt an extraordinary remedy in equity, unless there 
was mistake or surprise, and unless the sum paid to him, or the offi- 
cer for him, is first refunded. But before examining the last consi- 
derations, there seems to be another ground set up against the sale 
by the sheriff, which comes under the present head, and this is, that 
a copyright or patent ri^ht are not liable at all for the debts of an au- 
thor or patentee. But it has been deliberately decided that a patent 
for making paper out of straw, &c., passed by operation of law to 
pay the debts of a bankrupt, in respect to such a patent, obtained 
even after bankruptcy. Lord Alvanley, Ch. J., says in Herse v. Ste^ 
vensonj (3 Boss. & Pull, 478,) but if he avail himself of his knowledge 
and skill, and thereby acquire a beneficial interest ^\ which may be 
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the subject of assignment, I cannot frame tomysdlf an aigument wby 
that interest should not pass in the same manner as any other property 
. acquired by his personal industry.'* 

*' The plaintiff here was none the less a debtor than if a bankrupt 
law existed, nor were the defendants any the less purchasers for the 
creditors, nor should any of his property of any kind, and especially 
his personal estate, be withheld from creditors any more than under 
a bankrupt law.'* (1 Gallison, 486.) 

This idea may have arisen from the circumstance that cnce a ma- 
nuscript was not regarded as passing to assignees or creditors, but 
that rested on particular reasons. (Burroughs, 2394-7 ; Curtis on 
Copyright, 86, note 86. See a provision in our own statute on this.) 
But now, by 6 and 6 Victoria, ch. 46, all the copyrights are made per- 
sonal property, and may be bequeathed or distributed like other per- 
sonal property. (Curtis, 218, n.) A copyright now clearly passes to 
assignees of a bankrupt. (2 Russel, 386, 392 ; 17 Ves. 338; 2 New 
Reports, 67 ; Curtis on Copyright, 231 ; Longman v. Trtpp, 6 Bos. 
& P., 70.) 

The case of Sir Walter Scott, copyright going towards the dis- 
charge of his debts, is familiarly known to most of the literal^ world. 

I understand from my colleague, who will soon present his views, 
that he does not concur in mine, that the right to use this plate in 
striking off copies of the map passed to the defendant by the sale. 

But there is smother question arising in the case yet to be consider- 
ed and before referred to, on which I believe we do not differ, that 
is, whether the extraordinary mode of relief by injunction asked here 
in equity, ought to be granted, where the title is in controversy , with- 
out a previous offer to restore the money paid by the sale of the plate. 

A party in chancery,. who seeks equity, must first do eq^uity ; and 
till the rights, if contested, are settled by an action at law, it does not 
seem just to interfere, unless the complainant, at least, offers in his 
bill to pay back what he or his agent, the officer in his behalf, has 
received of the respondent for the plaintiff and his creditors. {JVooi'^ 
worth V. Woodbury 9 4 Wood. & Minot, or Curtis.) 

Should the complainant be willing to do this, and move to amend 
his bill for that purpose, it can be aUowed, and there then would be 
some plausable ground for this relief asked for, though not a very de- 
cisive one till it is settled at law that the right to the use of the en- 
graving on the plate did not pass with the plate itself. {Piatt v. Bm- 
Km, 17 Ves. 447.) But it would seem palpably unjust in equity to 
let the complainant retain the right in a contested and very doubtful 
case, for which he has been paid through the sheriff, and not refund 
the money thus received. {Waleot v. Walker^ 7 Ves. 1; MiUar v. 
Taylor, Burr. 2401.) 

The plaintiff declined to make any amendment, or to restore the 
money received, the applicadon for an injunction was therefore over- 
ruled, and the bill dismissed. 
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Before DUER, MASON, and CAMPBELL, JosUcee. 

Cornelius Kanouse v. John M. Martin. 



In aa actioa of aflsampait, commenced in New- York Common Pleaa by declaration, in which 
the plaintiff claimed (lOOO. The plaintiff being a citizen of New- York, and the defend- 
ant a citizen of New Jeney, the defendant made application onden the 12th section of the 
U. States Jodieiary Act, of 1789, for the removal of the cause to the Circuit Court of the 
United States, and offered the surety required by law. After the presentment and filing of 
his petition for that purpose, the court permitted the plaintiff to amend his declaration by 
reducing his claim bielow (500, and denied the motion for remoTal. The defendant suffered 
judgment to be rendered against him by default, and brought a writ of error. The return 
made by the court below to the writ, was the judgment-record, which made no mention of 
the original declaration, or of the petition, but contained merely the declaration as amended* 
and the proceedings subsequent to the amendment The plaintiff in error put in a special 
assignment of errors, alleging diminution, and brought up by certiorari the original declara- 
tion, the petition, and all the other proceedings that were not contained in the judment-re- 
cord : Held, that the matters thus brought up by the certiorari wero extrinsic, and collateral 
proceedings were inconsistent with the record, and could not be noticed by the appellate 
court for any purpose whatever : Held alao, that the defendant below should have pleaded 
to the jurisdiction, ayd not having done so, he could not raise the objection upon writ of 
error. 

This was an action of assumpsit, commenced in New- York Common 
Pleas by declaration, in which the plaintiflF claimed $1000. The 

Slain tiff being a citizen of New-York, and the defendant a citizen of 
few Jersey, the defendgint made application under the 12th section 
of the U. States Judiciary Act, of 1789, for the removal of the cause to 
the Circut Court of the United States, and offered the surety requir- 
ed by law. After the presentment and filing of his petition for that 
purpose, the court permitted the plaintiff* to amend his declaration 
by reducing his claim below $500, and denied the motion for remo- 
val. The defendant suffered judgment to be rendered against him . 
by default, and brought a writ of error. The return made by the 
court below to the writ, was the judgment-record, which made no 
mention of the original declaration, or of the petition, but contained 
merely the declaration as amended, and the proceedings subsequent 
to the amendment. The plaintiff* in error put in a special as^gnment 
of errors, alleging diminution, and brought up by certiorari the origi- 
nal declaration, the petition, and all the other proceedings that were ^ 
not contained in the judgment-record. 

A* S. Garr^ for the plaintiff*, made and argued the following 
points : — 

1. Upon a writ of error from a Court of Common Pleas to the Su- 
preme Court, it is the right and duty of the latter court to correct 
every substantial error in law, which, upon examination of the whole 
record, shall appear to have been committed by the court below, to the 

VOL. vni. 40 
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prejudice of the plaintiff in error. And whether such error appear ia 
the judgment record proper^ or in the other proceedings in the court 
below that are brought before the Supreme Court by certiarari^t is. 
wholly immaterial. (Co. Litt., 288 b. ; 3 Bl. Comm. 406-7 ; Ste- 

fhen on Pleading, Isted. 140, 141 ; Graham on Jurisdiction, 237-8;. 
^er Walworth, C, in Campbell v. Stakes, 2 Wend. 146.)' 
IL The defendant below had, by law, a ri^t to remove the cause 
to the Circuit Court of tte U. S. (I2th sec. Judiciaiy Act of 1789; 
Gordon v. Longest, 16 Peters, 97. 

III. The defendant exercised that right in the manner and at the 
time prescribed by law. He could not do it by a formal plea to the 
jurisdiction, for the statute directs it to be done by petition. The pe- 
tition signed and sworn to by himself was filed at the time of his 
appearance in the cause ; and whether such appearance was by an 
attorney of the court, or in person, is unimportant. 

IV. By the filing of the petition, and the offer of the surety pre- 
scribed by the statute, (on the 18th of September,^ the defendant's 
right to a removal of the cause was perfectly and absolutely vested ; 
and it thereupon instantly became *' the duty of the court to accept , 
the surety, and proceed no further in the cause." (12th Sec. Judi- 
ciary Act.) • 

V. The court below erred in afterwards receiving (on the 1st of 
October) an affidavit of the plaintiff, reducing his claim below $50^, 
and thereupon denying (on the 6th of October) the application for 
removal, (£rror Book, fol 73,) because : 

1. The affidavit did not deny any of the facts alleged in the pe- 
tition, but went merely to vary or contradict what the plaintiff had 
stated on record, by the declaration. 

2. By the words in the statute, '* to be made to appear to the satis- 
faction of the court,^ it was not intended to authorize the state courts 

to disregard the rules of evidence. Those words were inserted, be-, 
cause, in the generality of cases, the prbcess by which the defendant 
is brought into court does not show the amount of the matter in dis*- 
pute. In this case, the declaration was the process, and the rule is^ 
that in actions of damages, if there be a declaration in the cause, the- 
sum claimed in the declaration is the sole criterion by which to deter- 
mine th6 amount in dispute. (Martin v. Taylor, 1 Wash. C. C^ 
Rep. 2 ; -Muns v. Dupont, 2 lb. 463 ; Sherman v. Clark, 3 McLean's 
Hep. 91, Read's ; 1 Kent's Comm. 6th ed. 302, note b ; Scott v. 
Lunfs AdmW, 6 Peters, 349 ; Gordon v. Longest, 16 lb. 97 ; Smetsr^ 
Williams, 4 Paige, 364 ; Shotwell v. Daniels. 8 Johns. Rep. 341 ;. 
Opinion of Judges Nelson and Betts, in Martin v. Kanouse, U. S- 
Circuit Court, April 26, 1846. 

3. It is only where property, and not damages, is the matter in 
dispute, that the court, for the purpose of determining the amount, 
looks at any evidence beyond the declaration. In such a case, the 
court will receive affidavits, in order to ascertain the value. {Cook 
V. Woodrow, 6 Cranch, 13.) 

4. The Act of Qongress does not provide, that the state court 
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i»ay retain its jurisdiction, if the plfiintiff will leduqe his demand 
below $500. 

5* The jurisdiction depends upon the state of things at the time of 
ihe.iioian brought^ and after it is once vested, it cannot be ousted by 
any frequent event. {MoUan v. Tarrancej 9 Wheat. 5^9 ; Keppel 
V. Heinrichf 1 Barbour S. C. Rep. 449.) 

If Mr. Martin, the plaintiff, had, after the bringing of this action, 
removed from this state, and become, a citizen of the same state with 
the defendant, his change of residence would not have restored ju- 
risdiction to the Court of Common Pleas. Upon the same principle, 
Mr. Martin's making an affidavit reducing below $500 the claim 
which be admitted be bad made by his declaration, did not restore 
the jurisdiction. 

VI. By the defendant's application to remove the cause, the Court 
of Common Pleas lost jurisdiction over it ; and as the jurisdiction 
could not be restored by any subsequent act of the plaintiff, or pro- 
ceeding in that court, it follows, that tbe plaintiff's affidavit reducing 
his demand, the amending of the declaration, and the other pro- 
ceedings in tbe cause, were coram non judice, and, as such, errone- 
ous and void. (Wright v. Wells, Peters' C. C. Rep. 220 ; U. S. v. 
Myers, 2 Brocken C. C. Rep. 516 ; Gordon v. Longest, 6 Smedes & 
Marshall, 351 ; Campbell v. Wallen^s Lessee, 1 Martin & Yerger, 266.) 

VII. The error of which we complain was not a mere matter of 
practice, or in a matter respecting which the court below had ,an ar- 
bitrary discretion. The error was in matter oi substance; it consisted 
in the court's withholding a right to which tbe defendant was entitled 
under the act of Congress, and in their pei'sisting to esercise juris- 
diction, and to render a judgment after it had " become their duty to 
proceed no further in the cause." 

" Where the law has given to the parties rights, as growing out of 
a certain state of facts, there discretion ceases." {Gordon v. Long- 
est, Supra ; People v. Superior Court of N> F., 5 Wend. 125, and 10 
lb. 291.) 

VIII. After tbe presentment and rejection of the defendant's peti- 
tion, which was in substance and effect, and almost in words, though 
not in name, a plea to tbe jurisdiction, it was not necessary for the 
defendant to interpose a formal plea. When the objection to tbe 
jurisdiction arises, not from somepnt;t^e of the defendant, but from 
want of power in the court to take cognizance of the subject master of 
the suit, no plea of any kind is necessary to oust the jurisdiction. 
<6ould on Pleading, ch. 25, sec. 25 ; Mannhardt v. Soderstrom, 1 
Binney, 138.) ' * 

In Gordon v. Longest, there was no plea to the jurisdiction. Nei- 
ther was there in Hill v. Henderson, 6 Smedes & Marshall, 351, or 
in Campbell v. WaUen's Lessee, 1 Martin & Yerger, (Tennessee,) R^p 
266. 

IX. Supposing tbat the defendant might have had a more sum-* 
mary remedy by mandamus, that circumstance does not preclude 
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him from obtaining redress by writ of error. {Oardan v. LongeMt, 
HUl V. Henderson^ Campbell v. Wallen^s Lessee^ Supra.) 

X. The judgment by default given a^inst the defendant, was not 
for his omitting to plead to the declaration that is incorporated in the 
judgment record, (Error Book, fol. 5,) and which does not appear 
ever to have been served upon the defendant ; but it was for not - 
pleading to another and different declaration that was served on him 
on the 15th of September, (Error Book, page 22.) This, of itself, 
if there were no other, is suflGicient cause for reversing the judg- 
ment. 

J. M. Martin f for the defendant, relied on the following points: 

I. The plaintiff cannot assign the matters relied on by him to 
show a want of jurisdiction in the court below, for error in this court, 
because he might and should have pleaded them there. (1 Chitty's 
PI. p. 476 ; Com. Dig. vol. 6, p. 459, title Error, and cases ciied.) 

IL The pleadings contained in the judgment record proper are 
the only ones which this court will look into on writ of error. (3fc/- 
lish v. Richardson^ 9 Bing. 126 ; Hart v. Seixas, 21 Wend. 40.) 

IIL The amendment of the declaration allowed by Judge Daly, 
in the court below, was a matter of practice and discretion, and can- 
not be reviewed on torit of error j although brought up by certiorari. 
{Hart v. Seixas, 21 Wend. 61 ; Hill v. Stocking, 6 Hill, 277.) 

IV. From the pleadings embodied in the record proper, (which 
are the only ones into which this court will look on writ of error,) 
it appears that the amount in controversy was less than $600, and 
consequently, that the plaintiff in error had no right to remove the 
cause to the United States Court. (U. S. Statutes at large, vol. 1, 
p. 79, sec. 12.) 

V. If the amount had brought the case within the United States 
statute, the court below would not have erred in refusing to remove 
the cause, because the defendant below did not comply with the 
statute by entering his appearance there. (Section 12 U. S. Judiciary 
Act ; Ward v. Arredendo, 1 Paine R. 410 ; Op. Court, p. 416 ; Nor- 
ton v. HayeSf 4 Denio, 246.) 

VI. The plaintiff's replication in error does not deny, and there- 
fore admits, the non-residence of the person who assumed to act as his 
attorney below, as alleged in the previous pleading. (1 Chitty's PI. 
668, 669.) 

VII. The office of an attorney is vacated, and his powers and 
{Unctions as such, are totally suspended during his non*residence. 
(1 R. S. p. 98, sec. 1, 1st edition ; Ibid, 116, sec. 1 ; Ibid, 122, sec. 
34 ; 9 Wend. 268.) 

VIII. The entry of the rule for the appearance of the plaintiff in 
error in the court below by Mr. Garr, was a nullity and not a com- 
pliance with the 12th section of United States Judiciary Act. (CAa- 
tauque Co. Bank v. Risley, 6 Hill, 376 ; Norton v. Hays, 4 Denio, 246 ; 
Jewell v. Schouten, 1 Comstock, 241.) 

IX. If the propriety of the amendment below could be inquired 
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into here, it would appear that the Judge exercised his discretion 

Jroperly. (See affidavit of real amount in controversy ; Order of 
udge thereon, fol. 68 ; The People, S(c. v. The Judges of the N. T. 
Com. Pleas, 2 Denio, 197.) 

DuER, J. — We are asked to reverse this judgment solely upon the 
ground of the error which is specially assigned, namely, that the ju- 
risdiction of the court below had ceased before the judgment was ren- 
dered, and the only question that we pfropose to consider is, whether, 
upon this ground, and upon the record and proceedings before us, a 
reversal can be justly pronounced. The views that we have adopt- 
ed and shall proceed to explain, render it unnecessary to examine tne 
pleadings which follow the special'assignment, since whatever errors 
they may contain, it is plain, and is not denied, that if the special as- 
signment cannot be sustained, the judgment must be affirmed. We 
shall consider the case in the same manner as if the special assign- 
ment had been followed by a joinder in error, or by a demurrer. 

The first inquiry must be into the nature and condition of the re- 
cord upon which we are called to act, since in all cases, except where 
an error of fact depending upon extrinsic proof is assigned, it is to 
the record, and those proceedings which properly constitute a part of 
the record, that the action of a court of errors must be limited, and. 
the true and sole question which it is required to determine is, whe- 
ther the judgment, which is the snbject of review, is a legitimate 
conclusion from the premises which the record contains. Those pre- 
mises are the process, pleadings, continuances, verdict of a jury where 
a verdict has been given, entry of default where it is upon a default 
that the judgment is rendered, return to a writ of inquiry of damages, 
in fine, all that must precede and is necessary to warrant the judg- 
ment, and finally the judgment itself. It is true, that all these pro- 
ceedings are not usually embraced in the return to a writ of error, but 
they all belong to the record, in the full sense of the term, and when 
they are omitted, if diminution is alleged, may be made a part of it. It 
is also true, that collateral and incidental proceedings in the progress 
of the suit, in the court below, have not unfrequently been brought up 
by a certiorari, and have sometimes been erroneously inserted in the 
transcript of the record, as originally returned, but it is to the pro- 
ceedings that have been mentioned, as relevant to and connected with 
the final judgment, that the attention of the Superior Court can alone 
be properly directed, and it is upon their sufficiency or insufficiency 
in law to sustain the judgment, that its affirmance or reversal must 
depend. It has been a rule of the common law from the earliest 
time, that a writ of error brings up for review the record, and the re- 
cord only, nor untH a bill of exceptions was given by statute, could 
the merits of a judgment be examined by any review of the actual 
proceedings upon a trial ; those proceedings constituting no part of 
the record in the legal sense of the term. 2 Saunders, 100, n. I ; 2 
Bac. ab. 450; Tidd's Pr. 1062, 1094 ; People v. Dalton, 16 Wend. 
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587 ; Birdsall v. PkUlipsj 17 'Wend. 467 ; Stone v. Mayors 4^., cfN* 
York, 26 Wend. 168. 

It is equally certain that the constituent parts of a record are those 
which we have stated, and in a modern case, in which the advice of 
all the judges was sought by the House of Lords, they were enume- 
rated as such by Chief Justice Tindal, with the assent of all his* 
brethren, and the same learned judge, in a subsequent part of his 
opinion, stating the substance of the rule in a more condensed form, 
observed, that the pleadings, and the judgment proceeding thereon, 
formed the only grounds of the record, and until a bill of exceptions 
was given by the second statute of Westminster, were alone the sub- 
ject of revision by a Superior Court. Mellish v. RichardBon^ 9 Bing. 
126. 

It appears from the record, which the Court of Common Pleas has 
transmitted in obedience to the writ of error, that the suit below, in 
which the present defendant was plaintiff, and the plaintiff in error 
defendant, was commenced by the service of a declaration ; and the 
record contains — 1st. A declaration upon promises, in which the da- 
mages are laid at $499. 2d. The entry of a suggestion, that this de- 
claration had been duly filed, and that a copy thereof, together widi 
a notice, requiring the defendant to plead thereto, had been duly and 
personally served upon the defendant. 3d. Continuance by iotpar-* 
lance to the third Monday of March, 1846, and an entry of the ap- 
pearance of the plaintiff and defendant on that day. 4tb. An entry 
of the default of the defendant in not pleading, and judgment thereon ; 
that the plaintiff ought to recover his damages, by occasion of the 
premises. 5th. The award of the writ of inquiry of damages direct- 
ed to the sheriff of the city and county of New- York. 6th. Return 
by the sheriff of the inquisition taken by him, by which the plaintiff 
was found to have sustained damages to the amount of $398 43, be- 
sides 6 cents for his costs and charges. 7th. Final judgment that 
the plaintiff recover the damages as aforesaid, and also the sum of 
$23 14, for his costs of increase, the whole amounting to four hun- 
dred and twenty-one dollars and sixty-three cents, and concluding 
with a misericord ia. 

It seems impossible to deny that this is a perfect record, and in- 
cludes all the proceedings necessary to show the due commencement 
and prosecution of the suit, and to warrant a final judgment ; nor is 
it pretended that upon the face of this record any error is apparent. 
It is not pretended that under the general assignment of errors any 
ground for the reversal of the judgment can be stated. The case, 
therefore, turns wholly, as we have already intimated, upon the spe- 
cial assignment of errors. That assignment, in substance, is, that 
the Court of Common Pleas, before the rendition of the judgment, 
had ceased to have jurisdiction of the cause, inasmuch as the plain- 
tiffin error was entitled to remove the same for trial into the Circuit 
Court of the United States for this district, and before that time had 
filed a petition for such removal, and had offered good and sufficient 
surety in the manner and form prescribed by the Act of Congress, 
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the Jadiciary Act of 1789, whereupon, it became the duty of the 
court to accept such surety, and proceed no further in the case. In 
fewer words, the allegation is, that the Court of Common Pleas err- 
ed in denying the prayer of the petition, and by such petition lost its 
jurisdiction. 

' In order to establish the existence of this error, the plaintiff, alleg- 
ing diminution, has referred to and specified various proceedings, 
motions, rules, affidavits, and other papers, as remaining in the court 
below, and all of these, in compliance with his prayer in the assign- 
ment, have been brought before us, by a writ of certiorari. 

The first question, therefore, which we have to consider is, whe- 
ther all or any of these proceedings can now be referred to as legal 
evidence of the existence of the error upon which the plaintiff relies 
as warranting a reversal of the judgment; and without hesitation, 
we reply, that we have no right to notice these proceedings at all, for 
any purpose whatever, unless, first, they are entirely consistent in 
ike facts which they disclose, with the record before us; por, se- 
cond, unless they are a proper supplement to the record, or more cor- 
rectly, are constituent parts of a record which as first returned was 
imperfect and defective. We must proceed, therefore, to inquire 
whether these necessary conditions are fulfilled in the proceedings 
whfch the return to the certiorari has spread before us. 

We have no wish to enlarge our powers as a Court of Errors, by 
attempting to overthrow or evade the settled rules of law and plead- 
ing by which our jurisdiction is restricted and defined, tmd certainly 
there are no rules more completely established, and upon authority 
more unquestionable, than that no error can be assigned which is con- 
trary to the record, nor can diminution be alleged in order to bring 
before tibe court any process or T>rocneding which is inconsistent with 
tbe record OTiginally returned. The contradiction or discrepancy may 
exist, but the Court of Errors cannot listen to its averment ; the re- 
cord (transmitted by the inf^ior Ci>urt may be false, and the judges 
and other officers of the coutt privy to its falsity, may be liable as 
criminals to punishment, but there is no mode by which, in the Su- 

C nor Court, the absolute verity of the record thus transmitted can 
impngoed. (1 Rolle's Abr. 757 ; Floyd v. Bitchell, RoIIe's R. 
*eO ; Cro. Jac. 679 ; Hibbert v. JFUde^ 2 Lord Raymond, 1414 ; 
Plumer v. Webb^ Id. 1416; n. ; Baker v. Thompson, Cases, Temp. 
Wmd. 166 ; Bradbome v. Taylor, 1 Wilson, 85 ; 2 Bac. ab. Giiillim, 
489, 490 ; Fitz, N. B. 25 A. n. lu) 

liet us then apply these rules to the case before us ; the plaintiff 
alleges that he was en tided under the act of Congress to remove the 
cause to the Circuit Court of the United States, but it is certain that 
he was not so entitled, unless the amount in controversy exceeded 
the sum of $500, and hence he refers to the [troceedings brought up 
fay certiorari for the purpose of establishing this necessary fact. The 
averment, however, of tnis fact is a plain and palpable contradiction 
of the record as it stands, and we cannot, therefore, listen to any evi- 
denoec^ its truth. In the declaration which appears upon the record. 
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the damages claimed are less than $500; and as it was upon thi^ 
declaration that the court below rendered the judgment, we have no 
right to say that any other sum was in controversy than the damages 
which it claims. Hence, the objectioathat the error assigned is con- 
trary to the record, directly applies, and is fatal to its allowance. 
The objection is not at all answered by the allegation, that the decla- 
ration which now appears upon the record is an amended declaration, 
amended after the court had lost its jurisdiction, and that in the ori- 
ginal declaration, as filed and served, the damages claimed greatly 
exceeded $500. In reviewing this judgment we have no right to say, 
or know, that there ever has been any other declaration in the cause 
than that which appears upon the record ; an amended declaration 
from the time^ of filing, supersedes the original declaration, and be- 
comes the only declaration in the cause ; it is the only declaration to 
which the defendant is required to plead, and upon which the inferior 
court renders its judgment, and is, therefore, the only declaration 
which can be properly inserted in the record upon which the superior 
court is confined to act. 

It is of no consequence what alterations by way of amendment 
may have been made by the inferior court in its own record previous 
to its transmission. The grounds and reasons of such alterations are 
not a subject of inquiry in the Superior Court, which is bound to con- 
sider the record actually transmitted, as the only document upon 
which its own judgment can be pronounced. It is here, and here 
only, that the errois which are assigned, if they exist at all, must be 
discovered. 

The successive decisions of the Common Pleas, (3 Bing. p. 334,) 
of the King's Bench, (7 B. & Cress, p. 819,) and of the House of 
Lords, (9 Bing. 125, in Mdlish v. Richardson,^ recognised and estab- 
lished this doctrine in the full extent in which it has been stated ; and 
in Hart v. Seixas, (21 Wend. 40,) a case much stronger than the pre- 
sent, it was not only explicitly approved by our Supreme Court as 
sound in principle, but without hesitation was adopted and followed* 
The original declaration on file in this case, and the only^one of which 
a copy had been served on one of the defendants, was against two de- 
fendants only. But it was subsequently amended by inserting the 
name of a third defendant, and as the judgment below was rendered 
upon the declaration so amended, it appeared in the record transmit- 
ted as'the only declaration in the cause. The plaintiffs in error, how- 
ever, brought up the original declaration, and various other proceed- 
ings and papers, by a certiorari, and insisted that, eis they rendered it 
evident that the amended declaration had not been served, the vari- 
ance between the original declaration and the judgment was a fatal er- 
ror, which imposed upon the court a reversal of the judgment as a ne- 
cessary duty. But the Supreme Court was far from assenting to this 
view of its province and its duty, [t held, on the contrary, that it 
would take no notice whatever (if the original declaration and other 
proceedings, which had been brought up by the certiorari, and this 
upon the distinct ground that they formed no part of the record upon 
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which alone it was empowered to act. It held, that in determining 
the question, whether the judgment of the inferior court should be re- 
versed or affirmed, it could only look into the pleadings and proceed- 
ings which were set forth in the record originally returned, and as no 
errors were there discovered, the judgment was affirmed. 

Were it possible for us to hold, in the present case, in contradiction 
to the authorities which have been cited, that the oridnal declaration 
was a pleading in the cause, and may be justly considered as a part 
of the record which we are required to examine, it is manifest that 
its mere insertion in the record would not be alone sufficient to prove 
that the Court of Common Pleas committed a fatal error in retaining 
its jurisdiction. It would only remove the objection that the error al- 
leged is contrary to the record, but it would still remain to be shown 
that the plaintiff in error had adopted the necessary steps for the re- 
moval of the cause before the declaration was amended, and that be- 
fore that time the Court of Common Pleas, in violation of the duty 
which the Actof Congress imposes, had rejected his application ; and 
it is for the purpose of satisfying us that such are the facts, that he 
requires us to examine the proceedings and papers, notices, affidavits, 
rules and orders, which by force of the certiorari he has brought be- 
fore us. But his counsel has wholly failed to satisfy us, that as a 
Court of Errors, we can listen to this request ; he has failed to satisfy 
us that in the rightful exercise of our present jurisdiction we can 
found any decision upon the evidence which the return to the certio- 
rari is alleged to furnish. The observations already made, prove 
that it is evidence which must be excluded from our consideration. 
We have already shown that a Court of Errors can only move within 
the circle which the record describes ; and we have shown what are 
the constituents of the record, to which it is confined. It follows that 
we cannot say, that the proceedings and papers which the certiorari 
has extracted fiom the files of the Court of Common Pleas, consti- 
tute in part the record of its judgment, without an abuse and a per- 
version of language, that would confound all the distinctions that 
hitherto have been known and observed ; nor can we think it neces- 
sary to dwell upon the absurdity of supposing that a plaintiff or de- 
fendant in error has an absolute discretion to swell the record by the 
addition of any and all the incidental proceedings in the court below, 
and thus impose u|X)n the Superior Court the duty of searching and 
examining them all, with a view to the detection of some error that 
may possibly affect the regularity of the judgment. It is, however, 
evident from the course that has been followed in this case, and in 
several others that are found in our reports, that the true nature and 
office of a certiorari have been greatly misunderssood, and that the 
party resorting to this process has been thought by many to possess 
the absolute discretion that we have denied to him ; but the supposi- 
tion is in reality an utter and a serious mistake. The true and sole 
office of a certiorari, when issued not as an original proceeding but 
in aid of a writ of error, is not to enlarge the record by the addition 
x)f extrinsic matter, but to supply its defects by the insertion of that 
VOL. vm. 41 



*14 THfil iffiW-YORK UBGAL OBSERVER. 

N. Y. Superior Cbnrt.— Kanome t. Martin. 

which properly belongs to it. It proceeds upon the supposition that 
th6 whole record has not in the first instance oeen returned, and that 
the proceedings which it specifies and calls for are necessary to its 
Completion ; and the allegation of diminution, which ought in all cases 
to precede the prayer for the writ, is properly understood as an as- 
sertion of the existence of these facts. Hence, when the process is 
improperly used to bring before the Superior Court extrinsic and col- 
lateral proceedings, it becomes the duty of that court, as in Hart v. 
Seixatf wholly* to reject them, and to proceed precisely in tho same 
manner as if no such writ had been issued or returned. It is true, 
that the explanation that has now been given, is not to be found, or is 
bbscurely stated in the ordinary books of practice. But when we 
ascend to the fountains of the law, to those early and original author- 
ities, which in these cases ought always to be consulted, we find that 
it is fully sustained; and it is proper to add, that it entirely, corres- 
ponds with the statutory provisions describing the oflBce of a certio- 
rari, which the revisers introduced, and is now the law. (7 Ed. 4, 
36 ; Fitzherbert, N. B. 25 (a) ; Rastell's En. 110 ; 5 Coke, 37; 2 Bac. 
fCb. 468, 9, (e) ; 2 R. 8. p. 599, sec. 45.) The misapprehension that 
has prevailed upon this subject has doubtless arisen from the vague, 
indefinite manner m which the ordinary books of practice have spo- 
ken of the "outbranches of the record," which are usually brought 
up by a certiorari ; but these " outbranches" are not, as has been 
supposed, detached collateral proceedings, but on the contrary, as 
the very metaphor that is used implies, they are such as belong to, 
and in the course of its natural growth spring from the record ; and 
the office and effect of a certiorari, is to re-unite them to their parent 
trunk. It will be found, upon examination, that they are in all cases 
proceedings that must have preceded, and according to the nature of 
the action, were necessary to warrant the judgment. It is manifest 
that no such character can be attributed to the proceedings that by 
force of the certiorari are now before us. At no time have they 
formed a part of the record according to the legal definition of the 
term, and they cannot be re-united to that to which they never be- 
longed. As extrinsic proceedings, they are irrelevant to the case, 
and must be rejected from our consideration. We have no right to 
say that we have any judicial knowledge of the facts which they dis- 
close, and as the record to which our action is limited furnishes no 
evidence to sustain the error specially assigned, it is a necessary 
consequence, that the judgment of the Common Pleas must be af- 
firmed. The demurrer which the defendant in error has interposed, 
may not be well taken in reference to the pleading to which it im- 
mediately relates ; but as the special assignment is bad, the first fault 
is imputable to the plaintiff, and hence the defendant, upon the plead- 
ings considered as a whole, is entitled to the judgment that has been 
given. 

There is a plausible objection, however, to the course of reason- 
ing that we have followed, Which remains to be stated and answer- 
ed. Can it be doubted, it may h6 asked, that the want of jurisdic- 
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tioQ in the inferior court is a sufficient cause for the reversal of it£| 
judgment. Can it be doubted, that as such, it may be assigned for 
error in the Superior Court, and is it not a necessary consequeDoe 
that the plaintiff in error is entitled to support the assignment by a 
reference to those proceedings, in the court below, whether belonging 
to the record or not, which established its truth ? Is it not a legiu 
contradiction to say, that the want of jurisdiction may be alleged, 
and yet the appropriate and necessary evidence of the fact be ex- 
cluded ? These questions, it must be admitted, are specious in their 
form, yet there is no difficulty in meeting them with a conclusive re- 
ply. It is undoubtedly true, that an inferior court, when it exercises 
a jurisdiction that does not belong to it, commits an error for which 
its judgment is liable to be reversed ; but it is just as certainly truQ, 
when error is assigned for this cause, the existence of the cause must 
• be established by the record, and cannot be established by any other 
species of proof. The error must be apparent in some form upon 
the record itself, or the Superior Court has no right to say that it ex- 
ists. It is not assigned as an error of fact, to be sustained by ex- 
trinsic proof, documentary or parol, but as an error of law ; and 
hence the question which it raises, as in all similar cases, must be 
determined solely by the inspection of the record. Nor is there the 
slightest hardship in this doctrine — since, in all cases, it is in the 
pK)wer of the defendant, when the inferior court retains its jurisdic- 
tion in opposition to his wishes and the law, to place the facts upon 
the record in such a form as will enable him with certainty to procure 
a reversal of the judgment, and if he omit to do so, he has no right 
to complain that the Superior Court refuses to relieve him from the 
consequences of his neglect. It is not indeed necessary, in all ca^es, 
that the defendant should have pleaded to the jurisdiction in the 
court below, to entitle him to raise the objection in the Superior 
Court. It is only necessary where the defect of jurisdiction is not 
otherwise apparent, and in this it is indispensable. There is a class 
of cases, in which, in order to give jurisdiction to the inferior court, 
the plaintiff is bound to aver the existence of particular facts ; and 
another class, in whiqh the jurisdiction depends upon the nature of 
the action, the subject matter of the suit; and in both these cla9sea 
a plea to the jurisdiction is not required, since the defect, when it 
exists, must be apparent upon the record. Nor in these cases can the 
defendant be prejudiced by not excepting to the jurisdiction in the 
court below, for it is to these that the maxim applies, that even the 
consent of the parties cannot give a jurisdiction which the law de- 
nies. But there is another class of cases, in which the jurisdiction 
of the inferior court may be said to depend upon the election of the 
defendant — cases in which it depends upon extrinsic facts, which 
the court is not bound to notice, unless they are brought to its knowl- 
edge at a proper time, and in the proper form. It lies upon the de- 
fendant in these cases, to bring these facts to the knowledge of the 
court, when he desires to avail himself of their existence, and if he 
fail to do so by the appropriate plea, the omission is justly deemed a 
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perpetual waiver of the exception. The rule which plainly embra- 
ces this class of cases, has prevailed from the earliest period of the 
law, and has never been questioned. A plea to the jurisdiction is in 
its nature -a plea in abatement, and the rule is, that a plaintiff in er- 
ror can take no advantage of any exception which he might have 
pleaded in abatement in the court below. He cannot assign that for 
error which he could so have pleaded, since (such is the language 
of Lord Holt,) " it will be accounted for his folly to neglect the time 
of taking the exception." And we agree with this learned judge, 
that the omission of a technical defence is a species of folly that de- 
serves no compassion, and is entitled to no relief. (Lord Holt, Coan 
V. Bowles^ Carthew, 124 ; See also Tharowgood v. Sewys, Cro. Eliz. 
682 ; Salkeld v. Lord Hotoard, Cro. Jac. 547 ; Salkeld, 4 pi. 10 ; 
1 Strange, 177 ; RoUe's Ab. 781; 2 Bac. Ab. 492.) 

It is manifest that the present case belongs to the class of those in 
which the defendant has an option to admit or deny the jurisdic- 
tion of the court, and consequently in which he is bound to plead to 
the jurisdiction, if he wishes to place the facts upon the record so as 
to make the decision of the court in favor of- its jurisdiction a subject 
of review upon a writ of error. As the case now stands, nothing 
appears upon the record to create a doubt as to the jurisdiction of 
the court below. It contains no evidence that this jurisdiction has 
ever been denied, nor consequently that any decision in its affirmance 
has ever been made ; even the proceedings that have been brought 
up by the certiorari, were it possible for us to consider them as part 
of the record, affijrd no evidence of such a decision by the court. They 
only prove that an application for the removal of the cause was made 
to, and was denied by a single judge at Chambers. They do not 
prove that there was any appeal from his decision to all the judges 
at d general term. They do not prove, therefore, that his decision' 
was or would have been affirmed by the court, nor consequently, that 
it can be justly regarded as the act of the court. That a writ of 
error will lie upon the decision of a judge at Chambers, is a propo- 
sition which even in these days of innovation, perhaps confusion, is 
startling from its novelty, yet it is certain that it is upon the sole 
ground of an error committed by a judge at Chambers, that we are 
now asked to reverse the judgment of the court. Whether a single 
judge acting at Chambers is a court within the meaning of the act of 
Congress, is a question that we shall not touch, but, assuredly, he is 
not the court whose judgment we are required to examine, and have 
alone the power to reverse. 

We have not given, nor do we mean to give any opinion what- 
ever, as to the construction of those provisions in the act of Con- 
gress, upon which the counsel for the plaintiff in error relied as prov- 
ing that the jurisdiction of thecourt below had ceased previous to 
the rendition of its judgment. Our decision proceeds upon the sole 
ground that the question of jurisdiction does not arise and cannot be 
decided upon the record before us, and in making it we are solely 
governed by the rules of our own municipal law. 

The judgment of the Common Pleas isaffirmed with costs. 
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[New-Tork City.'] 

Before the Honorable ALEXANDER W. BRADFORD, Surrogate. 

In the matter of the final accounting of the Executors of 
THE last Will and Testament of George Downing, de- 

GBASBD. 

Reasonable repairs and improyements, enhancing the value of the property, may be made by 
an executor upon leasehold estatOi occupied by the. legatees as a residence. 

A Trustee for sale is absolutely disabled from purchasing the trust estate, and when a third 
penon has bought it at his solicitation, and for his benefit, the sale may be set aside, or the 
Trustee be held respousible for the actual value of the property. 

A special partnership is dissolved by the death of the special partner. 

The facts and circumstances sufficiently appear in the opinion of the 
court. 

Jonathan Miller and Francis TilloUf for the Executors. 

H. M. Dewey ^ for James B. Aimes and wife. 

The Surrogate : — This case, though long pending in this court, 
presents no complicated questions of fact. The immense amount 
of testimony taken, and the protracted proceedings before the audi- 
tors, were in the main unnecessarjr ; and indeed it is difficult to im- 
agine any reason why an accounting, which might have been ar- 
gued before the Surrogate, at the farthest, in the course of a few* 
weeks, should thus have dragged its slow length along for four years 
before being brought to argument. 

The points of controversy between the parties are three in num- 
ber. 

First. Mr. Aimes, husband of one of the daughters and legatees 
of the deceased, objects to certain charges made by the executors 
for repairs on leasehold premises No. 30 Rutgers-street. After the 
testator's death, Augustus C. Downing, one of the executors, and 
brother of Mrs. Aimes, who was then unmarried, made an arrange- 
ment with Mrs. Sackett, another sister, the substance of which was, 
that Mrs. Sackett should take No. 30 Rutgers-street, at a certain 
rent, and her brother and sister should board with her, the rent of 
the house to be applied in liquidation of their board. Mrs. Aimes 
being then unmarried, this was a wise and prudent plan to give her 
the comfort and respectability of a home with her nearest relatives ; 
and I can see no reason why the repairs and improvements of the 
house during the period of her residence there should not be allowed 
against the estate. The lease contained a covenant for renewal for 
a further term of twenty-one years, and also for the payment of the 
value of the improvements to the lessee at the expiration of the term. 
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The introduction of the Croton water and the construction of the 
bath-house constituted substantial improvements, increasing the value 
of the property, the benefit of which on the subsequent sale of the 
lease, accrued to the estate. No remonstrance was made at the time 
the alterations were going on, by Mrs. Aimes, who was then married, 
or by her husband ; and upon the whole, I perceive no solid ground 
of objection against the allowance of these disbursements. 

Secondly. It is urged that the sale of the lot on Avenue C, in 
this city, for $2,325, by the executors, under the power contained in 
the will, was void. The property was sold at public auction, and 
was purchased by Francis Tillou, one of the Counsel for the execu- 
tors on this accounting, under an arrangement with Augustus C. 
Downing, one of the executors, that he should individually loan him 
the money to pay for the purchase. The executors accordingly con- 
veyed the lot to Mr. Tillou, who gave a mortgage for the whole 
amount of the purchase money to Downing, the executor, but in his 
own individual right. No bond was given, nor did Tillou become in 
any rpanner personally responsible for the amount. But on the con- 
trary, an express provision was inserted in the mortgage, that the 
remedy of the mortgagee in case of non-payment should be confined 
to the land alone. Downing, as mortgagee, has ever since been in 
possession of the premises, receiving the rent, paying the taxes, and 
for insurances and repairs. Tillou bought, at the request of Down- 
ing, who owned the adjoining lot, and wished a friend to purchase it 
because the line of the lot went through a building standing partly 
on his own lot, and if a stranger bought it, he was apprehensive of 
trouble. The understanding was, that Downing should receive the 
rent, pay the taxes and other charges, and apply the balance of the 
income to keep down the interest on the mortgage. Tillou was to 
consult him before disposing of the lot. The mortgage was never re- 
corded, nor does it appear that any payments have been made or 
credited upon it, or any settlement had between the parties. Mr. 
Aimes, the day previous to the sale, inquired the value of the pro- 
perty from Downing, who replied that it was worth from $1,500 to 
$1,600, but it might bring $1,800. To Tillou he stated that he did 
not think it would sell for more than $1,700 or $1,800, t,hough he in- 
structed him to buy it, without limiting him as to price. It was pur- 
chased for $2,325, Mr. Aimes bidding upon it ; and I am inclined to 
think at that time it was worth some $3,000. A trustee ought not 
to be permitted to derive the least advantage from the administration 
of the property committed to his charge. No profit should be made 
by an executor out of the estate, by its increase or otherwise. (Lewin 
on Trustees, p. 288 ; 2 R. S. 3d ed. p. 156, sec. 61.) This principle 
commends itself so well to the conscience, that no legal proposition 
is more broadly admitted. It is not controverted in this case, its ap- 
plicability only being denied. How far Mr. Aimes was acquainted 
with the value of the property I do not know ; it appears he made 
inquiry of Mr. Downing, whose reply before the sale placed the prem- 
ises much below their real value. Mr. Tillou bought at the request 
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of the executor, for bis advantage in some measure, and under an 
arrangement which, to say the least of it, was unusual if not extra- 
ordinary. How the purchase money was paid, whether it ever 
passed, in fact, from the buyer to the seller, or was only managed 
to be paid constructively by giving a mortgage to Mr. Downing, 
does not appear, nor do I know that it would be very material. Such 
a transaction should be judged by its substance, not its form. Nor 
do I consider it important to determine what actual advantage the 
executor derived from the sale, but confessedly Tillou purchased 
at his solicitatiouj and on his account, notwithstanding the title was 
taken without any restriction. One thing is plain ; that is, the pro- 
perty has ever since been in the possession and under the control of 
the trustee. Whatever doubt may once have existed on this point, it is 
now the universal rule, that however fair the tiansaction, a Trustee 
for tah is absolutely disabled from purchasing the trust property, 
and the ceziui que trust is at liberty to set aside the sale and take 
back the property. (Lewin on Trustees, 376-7-8.) The trustee 
has in the present instance acted through the intervention of a third 
person, who holds the title, and I cannot pronounce a decree which 
will aflFect directly all the parties ; but that is no reason why the sale 
should not, on this accounting, be treated as invalid, so far as to bold 
the trustee, who has been privy to the sale, responsible.. Though 
there are some unusual circumstances marking the transaction, I am 
disinclined to make any particular criticism upon them, or to pro- 
ceed on the ground of undervalue or want of fairness. I put the 
case simply upon the ingredient of the personal interest of the execu- 
tor, whicD, as a trustee for sale, he had no right to allow to enter into 
the matter. He should have been careful to have kept his own person- 
al interests entirely clear of the sale, and not to have meddled with it 
any way individually. Upon this dry doctrine, without imputing to 
him fraud in fact, I think the executor ought to be held liable for the 
value of the property at the time of sale. (Woodhouse v. Meredith^ 

1 Jac. & W. 222 ; Whitcomb v. Minchin^ 6 Mad. 91 ; Gregory v. 
Gregory, Cooper, 204 ; Exparte Hughes, 6 Vesey, 617 ; Exparte 
Lacey, id. 629 ; Coles v. Trecothick, 9 Vesey, 248 ; Exparte Ben- 
nett, 10 Vesey, 3&1, 400 ; 17 Vesey, 491, 600 ; Davoue v. Fanning^ 

2 Johns. C. R. 252 ; Hovenden on Fraud, 1, 474.) 

Thirdly. The testator, at the time of his decease, was a special 
partner of Mr. Hicks, the executor, in business in this city ; and the 
position has been taken by the counsel for the executors, that the 
firm was not dissolved, but notwithstanding the testator's decease, 
continued till the expiration of the term limited for its duration. 
The idea at first impression is apt to win attention if not favor, but 
on closer scrutiny cannot, I think, be upheld. The legislation whidh 
brought into existetice among us this form of partnership, had for its 
main object the encouragement of commerce by permitting the in- 
vestment of capital in trade, without danger to the public, or risk to 
the special partner beyond the extent of the amount invested ; and 
h) determining the legal consequences incidental to the introduction 
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of such an institution, there seems to me no reason for departing 
from the rules of the Common Law, any further than is fairly and 
naturally requisite to give full effect to the intent of the statute ; rest- 
ing upon the presumption that the legislature having expressed the 
Eoints in which the Common Law was intended to be abrogated, that 
ne should not by judicial construction be extended, except by 
way of reasonable, and necessary inference to effectuate the general 
objects . of the statute. The special partnership is by no means a 
complete anomaly. By the statute it is termed a partnership^ and 
both as to the rights of the parties to the contract, and as to the world, 
it is in itself a proper partnership, except as it limits the liability of 
the special partner, and restricts his control over the business of the 
firm. The members are partners^ and by slight irregularities may 
easily be turned into general partners. The statute terms them part- 
ners ; except for the statute they would be general partners, and 
from participating in the profits it would seem to be a just conse- 
quence that they are partners in every sense, subject to liabilities 
and enjoying privileges as partners in every particular, except as 
otherwise specially provided. The Common Law regulates the mu- 
tual rights, and duties, and liabilities of partners, and governs these 
limited partnerships in every respect, not excepted out of the gen- 
eral rule by this statute. The 12th section provides that every al- 
teration which shall be made in the names of the partners shall be 
deemed a dissolution of the partnership, and the necessary effect of 
an assignment by a special partner of his interest in the firm would 
be to alter the name of the special partner, and thus to work a disso- 
lution. Such would likewise seem to be the consequence of the 
death of the special partner, which effects an alteration in the name, 
by operation of law, through the medium of an administrator. The 
18th section declares also, that the general partners shall be liable to 
account to each other and to the special partners in law and equity 
as other partners now are by law ; and the 24th section provides 
that no dissolution by the acts of the parties shall take place previ- 
ous to the time specified for the duration of the partnership, without 
public notice. There appears to be nothing in the ^ct incongruous 
with the idea that the partnership is governed by the rules applica- 
ble to general partnerships, except in the particular cases enumera- 
ted. There is nothing irreconcileable with the dissolution of the 
partnership by operation of law in the usual cases. I have looked 
into the statutes of several of the slates, where similar laws have 
been enacted, and while tbey all imply that a dissolution may occur 
by operation of law, those of Massachusetts, Michigan, Rhode Island 
and Virginia, expressly admit of that mode of dissolution. The Code 
of Louisiana declares that all partnerships shall terminate with the 
death of one of the partners, and quite a number of these acts pre- 
scribe that in cases not provided for, the law relating to general part- 
nerships shall govern. (Rev. St. Mass. 306 ; Louisiana Code, 2799, 
2810» 2851 ; Rev. St. Maine, 264 ; Laws Mississipi, 839 ; Rev* St. 
Michig. 166 ; R.S. N. J. 872 ; Laws Penn. 620 ; Laws R. L 282 ; 
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Virginia Code, 483 ; Laws Conaecticut, 528 ; Laws Indiana, 429 ; 
Code of Georgia, 373.) Now if any other principle is admitted, what 
is the result ? If the death of the special partner does not cause a 
dissolution, shall that of the general partner have that effect ? If 
the death of the special partner does not dissolve the firm, shall his 
executor or administrator be the partner? If so, does not that in- 
troduce a new name into the firm ? and if it does, then the executor 
or administrator becomes a general partner, and if a general part- 
ner, then he can dissolve the firm, (Sec. 12, 2 R. S. 3d ed. p. 50,) 
or on the other hand, the estate he represents may be thrown into the 
hazards of a general partnership, and the executor or administrator 
have to attend personally to the transaction of a regular partnership 
business. The above statement of some of the embarrassing re- 
sults which would flow from this novel proposition, should induce 
hesitation and caution in admitting it. 

No doctrine is more universally established, than that by the death 
of any one of the partners the partnership is imo facto dissolved ; and 
this not only as to the deceased partner, out also as between all 
the survivors, and, however numerous the association may be. The 
reasoning upon which this result is attained, as well as the rule itself, 
is amply illustrated by the Civilians, the doctrine having its founda- 
tion in the civil law, though it has been recognized and adopted, to 
its fullest extent, by the commou law. The personal qualities, skill, 
character, and credit of each partner enter so thoroughly into every 
contract of this kind, that the law very< wisely considers it a personal 
contract, expiring with death. Though these reasons are not so appo* 
site to a special as to a general copartnership, yet they are measura- 
bly applicable. It is true that a special partner has no control over 
the business of the firm, and contributes, as a matter of duty, no por- 
tion of his time, labor, or abilities, towards the management ot its 
affairs, but he may from time to time examine into the state and pro- 
gress of the partnership concerns, and advise as to their manage- 
ment. This brings him into the most intimate relations with the 
general partner; and, in view of his right to give advice, it is evident 
the general partner may perhaps have built up well-founded hopes 
of a successful and thriving trade, upon the experience, wisdom, and 
abilities of his associate, expectations sure to be destroyed by death. 
How often is it the case that a successful merchant, retiring from the 
cares of active business, enters into a partnership of this kind, where 
his knowledge and sagacity, and his influence, are important induce- 
ments with the general partner to enter into the contract. Does a 
limited partnership survive the death of the special partner ? Then 
it is compulsory on the survivor to receive into the partnership, at all 
hazards, the executor or administrator of the deceased, his next of 
kin, a creditor or stranger taking administration, or the assignee of 
such personal representatives ; and whatever may be the inconve- 
nience and hardship of being thus thrown, against his will, into con* 
nection with a stranger, or perchance with some one personally dis* 
agreeable,, or hostile, the general partner must submit to the exaioi* 

voij. viu. 42 
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nation of the books, tbe visits, and the advice of the in-comer. Gow 
on Part., 3d sec, p. 220. Collyer^ 3d Am. ed., p. 99. The joint 
stock companies, many of which exist in England, often comprise a 
large number of persons, and though generally managed by officers 
chosen at elections, held by the stockholders, they are liable to the ap- 
plication of the same rules of law in regard to death and dissolution as 
« general partnerships, unless provision be made to meet the case in 
the deed of settlement, or articles of agreement. Collyer^ % 1112, 
1113, 1116. 

The system of limited partnerships, which was introduced by sta- 
tute into this state, and subsequently very generally adopted in many 
other states of the Union, was borrowed trom the French Code. 3 
Kent, 36. Code de Commerce, 19, 23, 24. Under the name of 
la Societi en commandite it has existed in France from the time of the 
middle ages ; mention being made of it in the most ancient commer- 
cial records, and in the early mercantile regulations of Marseilles and 
Montpellier. In the vulgar Latinity of the middle ages it was styled 
commenda^ and in Italy accomenda* In the statutes of Pisa and Flo- 
rence it is recognized so far back as the year 1160 ; also in tbe ordi- 
nance of Louis-le-Hutin, of 1316 ; the statutes of Marseilles, 1263; 
of Geneva of 1688. In the middle ages it was one of the most fre- 
quent combinations of trade, and was the basis of the active and 
widely-extended commerce of the opulent maritime cities of Italy. 
It contributed largely to the support of the great and prosperous 
trade, carried on along tbe shores of the Mediterranean, was known 
in Languedoc, Provence, and Lombardy, entered into most of the 
industrial occupations and pursuits of the age, and even travelled 
under the protection of the arms of the Crusaders to the city of Je- 
rusalem. At a period when capital was in the hands of nobles and 
clergy, who, from pride of caste, or canonical regulations, could not 
engage directly in trade, it afforded the means of secretly embarking 
in commercial enterprises, and reaping the profits of such lucrative 
pursuits, without personal risk ; and thus the vast wealth, which 
otherwise would have lain dormant in the coSers of the rich, became 
the foundation, by means of this ingenious idea, of that great com- 
merce which made princes of the merchants, elevated the leading 
classes, and brought the Commons into position as an influential 
estate in the commonwealth. Independent of the interest naturally 
attaching to the history of a mercantile contract, of such ancient on- 
gin, but so recently introduced where the general partnership, known 
to the common law, has hitherto existed alone, I have been led to refer 
to the facts just stated, for the purpose of showing that the special 
partnership is in fact no novelty, but an institution of considerable 
antiquity, well known, understood, and regulated. Ducange defines 
it to be *' SoGiETAS mercatorttm qua uni sociorum tota negotiationii 
aura commendatur, certis conditionibu3.^^ It was always considered a 
proper partnership, societas, with certain reserves and restrictions ; 
and in the ordinance of Louis XIV., of 1673, it is ranked as a regular 
partnership. In the Code of Commerce it is classed io. the same 
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manner. I may add, as an important fact, for the explanation of a 
distinction to which I shall shortly advert, that the French Code per- 
mits a special partnership, of which the capital may be divided into 
8hareS|«or stock, transmissible from hand to hand. In such a case, 
the death of the special partner does not dissolve the firm, the creation 
of transmissible shares being a proof that the association is formed 
rupectu negotiit and not respectu personarum; but even in such a part- 
nership the death of the general partner effects a dissolution, 
unless it is expressly stipulated otherwise. But, says M. Trop- 
long, it would be wrong to extend the rule that a partnership, of 
which the capital is divided into transmissible shares, is not dissolved 
by the death of a shareholder, to a special partnership, the capital of 
which is not so divided. The statute of New- York recognizes only 
the latter kind of partnership, the names of the parties being required 
to be registered, and any change in the name working a dissolution, 
and turning the firm ioto a general partnership. Such a partnership 
has always been held to be dissolved by the death of the special part- 
ner. This Society, says the author just cited, " reste ahrs sous Pempire 
du droit commun. Elle aformeentre le commandilaire et le commandiiif 
un lien qui n^a pas etc subordonni au caprice de mutations imprioues ; 
elle a engendre des rapports tnutuels de eonfiance, que le commanditi ne 
peat Ure force d^etendre d des personnes etrangeresJ** This partnership 
remains under the dominion of the common law. It has created be* 
tween the special and the general partner a tie, which is not subjected 
to the caprice of unforeseen changes ; it has produced mutual relations 
of confidence, which the general partner cannot be forced to extend 
to strangers. M. Troplong. Com : du contrat de Socidtd civile, &c., 
T. 1, Preface, 67, sec. 377, &c. T. 2, sec. 888, p. 368. The French 
jurists generally take the same position, defining the special partner- 
ship as a proper partnership, and applying the Taw of dissolution by 
death, to all. Poihier Traits du contrat de Soci^td, ch. 2, sec. 2 ; ch. 
8, sec. 3. Merlin Repertoire de Jurisprudence, Art. Soci^i^, sec. 7. 
Duranton, Droit Francais, torn. 17, 1. 3, tit. 9, sec. 470. Pardessus 
discusses the question somewhat at length. Droit Commercial, torn. 
4, part 5, tit 3, chap. 1, sec. 4. It might be thought, be says, with 
some appearance of plausibility, that the rule of a dissolution by 
death should be limited to general partnerships, in forming which the 
probity and intelligence of each member have been reciprocally taken 
into consideration. Indeed, the special partnership does not suppose 
on the part of the general partners any personal confidence in the 
special partners ; and as the interests and the rights of the latter *are 
exclusively limited to their shares, it would seem they were not modi- 
fied by their decease, and their heirs called to take their place could 
have no right to insist that death has dissolved the firm, nor the gene* 
ral partners insist upon that result. These reasons to question the 
general rule, appear, nevertheless, to yield to others more decisive. 
The persons and the character of the special partners have been re- 
garded by the general partners when they formed this kind of asso- 
ciation. The special partners, are, in enect, to a greater or less' ex* 
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tent called to the annual accoaotiogs, to meetings for the settlement 
of the profits and losses* and to an examination of the state of the af- 
airs. This scrutiny, and the right to insist upon a dissolution in con- 
sequence of a breach of the contract, or to urge their claims lichen the 
affairs are liquidated, are more or less vigorously exercised. The 
difficulty of acting harmoniously with diflferent persons, substituted in 
the place of those with whom the original contract was made ; the 
distrust of heirs, who have not the grounds of esteem and confidence 
which influenced the deceased, and the impossibility of treating easily 
with minors, are some of the reasons which will not permit special 
partnerships to be excepted from the general rule. It may be objected 
that these reasons apply only in favor of the general partners, and 
that it is for them to judge as to the continuation of the business with 
the heirs. But the heirs of the deceased ought to enjoy the same privi- 
lege. Reciprocal rights ought to result from a mutual agreement. 
TThere is no solid reason why the special partnership should not be dis- 
solved by the death of one of the partners, except when the capital 
is divided into transmissible shares, in which case the associates 
having consented that each may substitute another in his place, as 
he may desire, without the authority of the others, it is natural to 
conclude that the heirs of a deceased member fill his place in the 
same manner as if be had assigned his share. I have given the sub- 
stance of the reasoning of Pardessus, and the result be attains has 
not only the authority of M. Troplong, in its favor, but also that of 
other commentators, (M. M. Malpeyre, et Jourdain, No. 474. M. 
Persil, fils. p. 344,) while it does not appear to have been questioned 
or doubted. 

It thus appears, that in the jurisprudence of that nation whence 
the peculiar contract of a special partnership has been adopted by 
us and grafted into our law ; where the system has long existed, is 
£9tmiliarly known, and its nature, qualities, and practical relations 
to various events and circumstances, have been well considered 
under the light of no brief experience — ^the effect of the death of the 
special partner is to dissolve the firm. This agrees with the con- 
clusion 1 had attained upon independent reasoning, before consulting 
these authorities, and I am consequently led to pronounce the firm 
in which the testator was a special partner, dissolved at bis death ; 
and to hold the executor, who was his general partner, responsible 
for the testator's interest in the firm at that time, upon a liquidation 
of the aff*airs then. 
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8blbotion8 from recent english decisions. 

Queen's Bench. 

Williams and Others v. James. — BUt May^ 1650. 

Bill op Exchange — Evidence. 

w 

payment of a bill of exchange by the drawer to tiie indorsee will not discharge the acceptor 
M against that indofsee, where the bill remains in the hands of the indoraee for him to sue 
opon for the benefit of the drawer, and each facts may be shewn in an action by the in- 
dofsee npon a traveise of a plea of payment by the drawer in satisfaction of the canses of 
action. 

This was an action of assumpsit upon a bill of exchange for 26/. by 
the indorsee against the acceptor, one Philpotts being the drawer to 
bicnself or his own order. 

Plea. — Payment by Philpotts, the drawer, in satisfaction of the 
causes of action in the declaration mentioned. Issue thereon. 

At the trial, before Piatt, B. at the Lent Assizes, 1849, for the 
county of Monmouth, it was proved that Philpotts, the drawer, had 
paid the bill, but had requested the plaintiff, who continued to be 
the holder, to sue the defendant upon it ; and there was evidence 
that defendant, with knowledge of this arrangement, wrote several 
letters to the drawer asking for time. The learned judge directed a 
verdict for the plaintiff, reserving leave to the defendant to move to 
enter the verdict for himself. A rule having been obtained accord- 
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Vhatehy and Gray shewed cause. — The plaintiff sued as trustee 
for the drawer, and the plea was not proved. The plea alleges 
payment in satisfaction and discharge of the causes of action, that is, 
the right of the indorsee to sue the acceptor, but the payment was 
only in discharge of the liability of the drawer. There was nothing 
to hinder the drawer either from suing upon it himself or employing 
the plaintiff to sue for him. The acceptor is always liable until he 
is paid. (Ba4:on v. Searles^ 1 H. Bl. 88, is overruled by Callow v. 
Lawrence^ 3 M. & S. 95, and other cases ; See Johnson v. Kennion, 2 
Wils. 262 ; Walwyn v. St. Quintini 1 Bos. & Pul. 652 ; Purssord v 
Peek, 9 M. & W. 196.) 

Shee, Serjt. and Bovill, in support of the rule. — The defendant 
may have lost the benefit of a set-off against the drawer. [Erle, J. 
—the holder of an overdue bill takes it subject to all the equities 
upon it.] Admitting that the drawer roi^ht re-issue the bill, and 
confer a new right to sue upon the plaintiff, that creates in law a 
new promise upon the acceptor, and upqn these pleadings the de- 
fendant ought to succeed. Else the drawer might sue the acceptor 
for money paid to his use, and the indorsee might sue the acceptor 
also upon the bill. At first, and prima facie the payment by the 
drawer was a satisfaction of the indorser's right to sue. The de- 
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fence is set up in this plea on that footing. Then the drawer cre- 
ates a new right in the plaintiff to sue as indorsee of an overdue 
bill. That new right should have been replied. 

Lord Campbell, C. J. — Prima facie^ payment by the drawer 
enures to the bene6t of the acceptor, but the payment may be ex- 

Eressly limited, as it was here, to the discharge of the drawer's lia* 
ility. The drawer, under those circumstances, might take the bill 
and sue in his own name, or employ anybody else to sue for him. 
He miffht.employ the indorsee as lawfully and reasonably as any- 
body else. It is clear, upon the evidence, that ihe understanding 
was that this bill should be kept alive, and the letters are very strong 
to preclude the defendant from contending that the bill was paid for 
the acceptor. 

Patterson, J. — I quite agree in this case, where the drawer is 
the payee. It might, perhaps, make a difference if the payee were 
a different person from the drawer, but that we need not now con- 
sider. 
Coleridge and Erlb, J J. concurred. Rule discharged. 
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A Trbatub on the Law or Huiband and Win as rsspicti Propbrtt. Partly fooDded 
upoD Roper's Treatise and comprisiog Jacob's Notes and AdditioDs thereto. Br John 
Edward Bright, "Eao,., of the loner Temple, Barrister at Law. With copious Motes 
and References to American Decisions. By Ralfh Lockwood, Connsellor at Law. In 
3 vols. Banks, Gould &. Co., New-York, and Gould, Banks &Goold, Albany. 

Ws are not quite sure that we should be authorized in saying that whoever has 
this work of Mr. Bright need have no other treatise on the same subject, bat 
we may safely say, that whoever wishes, as the phrase goes, '* to keep posted 
up " in that important branch of the law must now make it his text-book. Mr. 
Briffht has aimed to get rid of the obsolete in Mr. Roper's Treatise, as well as 
of the defect of arrangement which is sometimes so annoying in looking for par- 
ticular subjects in that otherwise valuable digest of the Law of Husband and 
Wife. From a cursory glance at its contents, Mr. Bright's work seems to have 
all the essentials of a complete practical as well as elementary work. It is evi« 
dently the production of a practical as well as a learned and judicious lawyer. 
The work originated, as Mr. Brigbt's Preface informs us, in a joint undertaking 
by Mr. Spbncs, Q. C., and himself, to edit Mr. Roper's Treatise, which was sub* 
sequently devolved on Mr. Bright alone, by the urgent engagements of Mr. 
Spence. Mr. Bright has strictly confined himself to the subjects which fall 
within the scope of his undertaking, and has not, like Mr. Roper, attempted to 
crowd his work with matters not properly belonging to the law of husband and 
wife, and better discussed by other writers. 

He has thus gained much additional space for a fuller development of the 
subjects, strictly falling within the purview of his treatise. The mst edition of 
Mr. Roper's work was edited by the late learned Mr, Jacob, the Chancery 
Reporter, as long ago as 1826. The English Law Magazine and Reporter, of 
May, 1849, as the Preface of the American Editor informs us, stated in review* 
ing the work of Mr. ^Bright, that the want of a new edition of Roper had for 
many years been felt bj the profession in .England ; and we agree with the 



THE NEW-TOBE LEGAL 0B8EBVEK. 827 

American Editor^ " that it was no less needed here." In fact. Roper's Treatise 
had become too antiquated to be of much use to the " workincr lawyer " in the 
United States. We therefore hail this new Treatise as a valuable substitute for, 
and not a mere appendix to Roper. The American Editor, our fellow citizen^ 
in his Notes, has almost written two or three treatises upon important subjects. 
Hbnote upon the necessity of some tolemnitatiom or celebrati&n of. the nuptials 
before a magistrate or clergyman, to constitute a valid marriage for all purpo- 
ses, is an elaborate view of a question which took us by surprise. Mr. Lockwood 
earnestly combats the doctrine that a mere contract per verba de presenti before 
witnesses or4n writing, can in the State of New- York constitute ipsum mairimo- 
mium, so as to entitle the wife to any rights, such as dower, <!bc., or the husband 
to be tenant by the courtesy, he. He has reviewed the great case of the 
Queen v. Willis^ in the House of Lords, in 1842, and the case of Jewell v. Jeweit 
in the SupremeCourt of the United States, and insists that the Common Law 
of England as to marriage being by our Constitution of 1777 adopted as a 
part of the Common Law of New-York, a celebration of marriage was neces- 
sary to give the wife and husband civil rights in each other's property as be- 
tween themselves. But we cannot present an adequate summary of the argu- 
ment without encroaching on the space we must necessarily devote to other 
subjects. 

This must be our apology for not attempting to give even a general view of 
Mr. L.'s extended note upon our Statutes^ for the protection of married women. 
He should rather have called it a " Lecture," or a " Reading," upon those 
Statutes, for, without finding fault with its length, he has evidently intended it 
as an analysis of all its leading consequences and bearing upon the rights of 
husband and wife. The vigorous dispute upon its constitutionality, and its retro- 
. spective operation, we must leave him to settle with our learned judges, whose 
decisions he has pretty freely criticized. Non nolis tacitas eomponere litee. To 
the policy of that legislation we give in our adhesion. The construction of those 
statutes IS a task too arduous for us to meddle with in this brief review. In 
conclusion, we must thank our friends Meeere. Banks, Ghuld dt Co, for putting 
Mr. Bright's work into an American dress, that is equally creditable to the 
work itself and to the publishers. A better specimen of law typography we 
do not remember to have seen from any law press in the United States. 

A Trbatisb on the Practice or Courts or Adniraltt in causes or MARrrim Juribpictiom. 
With an Appendix, containing Rules in the Admiralty Courts of the United States, and a 
Full Collection of Practical Forms. By Andrew Dunlap, Attorney of the United States 
for the District of Massachusetts. Second Edition, with Notes and Additions, by Samuel 
Fales Dunlap, Counsellor at Law. New- York : Jacob R. Halbtbd, Law Bookseller, No. 
d Wall-street. 1850. 

It is with unmixed pleasure we hail the appearance of a second edition of this 
book. Of late it had become so scarce, as to be practically lost to the great 
mass of the profession. We well remember a year or two since waiting anx- 
iously at a public administrator's sale of a law library, for some hours, while 
the auctioneer ran through several hundred volumes, and when, at length, he 
reached " Dunlap's Admiralty Practice," after a spirited competition bearing 
oflf the prize, a second-hand copy for $7 50, and feeling gratified at the con- 
quest too. This edition contains all of the original and much besides and yet is 
offered to the profession at the price of $3 50. This is as it should be, and is 
m keeping with the times. We hope the days of expensive law books are pass- 
ing away ; only to be revived at the resurrection of the extinct race of well-read 
and well-paid lawyers. Now that the profession has been " codified " to the 
level of tha other branches of mechanical labor, at least the* tools and imple- 
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ments ** of the trade " should be accessible at a correspond iog price. Mor^ 
over, as now every man is to be his own lawyer, (with a client proverbial for 
wisdom,) '* the books " should be so far placed within the reach of all that *' be 
who runs may read,** or at least that he who reads may run. 

Books of Admiralty Practice have of late multiplied, and public expectatioB 
has been not a little excited ; yet we feel we shall hazard little in saying that 
the want of another edition of this book had not yet been supplied. An intel- 
ligible Manual of Admiralty practice seemed to us still a desideratum, and we 
have of late frequently turned to an old copy of Dunlap with satisfaction and 
delight. This book originally contained everything valuable that' was to be 
found in the earlier text books and reports touching the subject, and. from the 
notes and statutory and other additions to the present edition, make it a com- 
plete and desirable work for the student and practitioner. The foot notes 
added will be found very useful and convenient, and are highly creditable to 
the persevering attention and perspicacity of the youthful editor of the present 
volume, and a permanent addition to the value of the oridnal. 

We cannot refrain from a word more before closing this noUce. We regret 
to say an unpleasant word after being so refreshed at the sight of an old friend 
and favorite in a new and improved dress, but it " will out." We are sorry 
that with this edition of this book there is not more light thrown into that laby* 
rinthine abyss of chaotic obscurity — official fees. This subject seems to defy 
the scrutiny and powers of analysis of all authors and editors, and we are afraid 
we must say of the profession and suitors likewise. It seems a mythological 
mystery — unfathomable except to the Brahmins who have the idols in keeping. 
We still hope on, however, and confidently look forward to the time when 
some sacrilegious hand, shall tear asunder the veil, and letting the light 
of day shine into their cob-webbed recesses, make the '* fictions " of practioe 
Kke the " fictions of the law," — harmless. 

Meanwhile we commend *' the goods the gods provide," and confidently re- 
commend this book to all students and practitioners who would possess a ve* 
liable, comprehensive and intelligible bo(» of Admhralty Practice. 
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Vol. VIII.] NEW- YORK, NOVEMBER. 1850. [Monthly Part. 

H. %. fitrratt Court. 

[Southern District of New-York. '] 

Before tbe Honorable SAMUEL NELSON, AsBoeiate Justice of the Sapreme Court of the 

United States. 

M. X. Harmony v. D. D. Mitchell. 

The goods of a trader daring war cannot be seized for unlawful trading, merely heeaose en- 
gaged in trading with the inhabitants of a portion of the enemy's territory which had been 
reduced to snbjection, where his entering and trading had been permitted. 

To justify the seizure of property by the peril of its falling into the hands of an enemy during 
war, the peril must be immediate and urgent, from the presence of the public enemy, not 
contingent or remote. 

A military officer, m a case of extreme necessity, may take the private property of a citizen 
for the public service, and not be liable to the owner as a trespasser. The owner must, in 
such case, look to the government for indemnity. But the^e must be an impending, immedi- 
ate, and urgent necessity to justify the officer in taking the property and impressing it into 
the public service. 

If property be taken to strengthen an army marching 300 miles into an enemy's country, and 
to co-operate with it, in case of meeting an enemy, and for the purpose of assailing the ene- 
my and conquering the country, that is not such a case of impending peril, or immediate 
and urgent neceasity, as will justify the officer ; but he is liable as a trespasser. The liabili- 
ty accrues at the time the goods are seized. The owner may abandon his goods and reco- 
ver their value. 

Thb declaration contained three coqnts in trespass, alleging the 
stoppage, seizing, &c., by the defendant, of horses, mules, and wa- 
gons with their contents, goods, chattels, &c., of the plaintiff, of great 
value, &c. Damages $100,000. There was a plea of npt guilty, and 
three special pleas to each count. 

The first was, that at the time when, &c., the U. States w^ere at 
war with Mexico, the defendant was Lieut. Colonel of a part of the 
military force employed in the war, under the military command of 
Col. Doniphan. That the latter having full and complete authority 
so to do, commanded the defendant to stop and seize the property, as 
he had a lawful right to do. That the defendant merely transmitted 
the command of Col. D. to his troops, and was not otherwise instru- 
mental, &c. 

The second special plea was, that at the time when, &c., the TT. 
States were at war, ana defendant was a Lieut. Colonel of a military 
force of the U. States, employed in the war, under the military com- 

voL. vm. 43 
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mandof CoL Doniphan, that the plaintiff being a citizen and resident 
of the United States, after the war existed, knowing its existence, 
drove the horses and mules from the territories and jurisdiction of the 
U. States into the territories and jurisdiction of Mexico, with the de- 
sign to trade and carry on a friendly connmercial intercourse with the 
citizens of Mexico, and to afford aid to the same in the war. That 
Col. Doniphan having full and complete authority so to do, comman- 
ed the defendant to stop, seize, &c., as he had a lawful right to do, 
for that cause ; and that the stopping, &c., necessarily occurred in the 
execution of the command for that cause, &c. 

. The third special plea was the same as the last, except that it 
omitted all about Col. Doniphan, and averred the seizure to have 
been by the defendant in performance of his duty as Lieut. Colonel, 
and as he had a lawful right to do for that cause, 8cc. 

To all these pleas to the first and third counts there were general 
replications of ** de injuria sua propria." 

But to the pleas interposed to the second count, there were special 
replications. 

To the first special plea the plaintiff replied, admitting the war, 
the office and employment of the defendant, the superiority of Col. 
D., and that defendant was bound to obey his lawful oommands, and 
protesting that the plea was insufficient, precludi non, &c., because 
the property was found by defendant, and known by Col. D., to be 
owned and used by plaintiff as his private property ; the plaintiff 
was a citizen of the U. States, and was with his property in the peace 
and under the protection of the United States, of which Col. D. and 
defendant had notice. Col. D. did not command the property to be 
seized, nor was the same in fact seized, &c., by defendant for the 
purpose or in contemplation of any proceeding in due course of law 
for any alleged forfeiture thereof, but to apply the same to the use of 
the U. States, without compensation to the plaintiff, of which defen- 
dant had notice ; and so plaintiff says the property was stopped, 
seized, &c., of defendant's own wrong, and without tne cause in the 
plea alleged ; traversing the rest of the plea, viz., that Col. D. com- 
manded defendant, and had lawful right so to do, and that the stop- 
ping, &c., occurred in the execution of such command, &c. 

To the second of the special pleas the plaintiff replied, admitting 
the war, the office and employment of defendant, the office of 
Col. D., and defendant bound to obey his lawful commands, and 
that plaintiff was a citizen and resident of the U. States, but |?rc- 
cludi noUf &c., because the property was found and known by defen- 
dant and by Col. Doniphan to be owned and used by plaintiff as bis 
private property ; the plaintiff so being a citizen, was with his pro- 
perty in the peace and under the protection of the U. States, of which 
defendant and Col. D. had notice ; and did not lake the property 
from the territories or jurisdiction of the U. States into the territories 
and jurisdiction of Mexico, except to and in such places as had been 
and were captured and subdued, and at the time held in subjection 
by the forces of the U. States, and while such places were so held 
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under subjection to such forces and to the U. States ; nor except by 
the license and permission of the commanding officers of such forces 
duly authorized to grant the same ; nor with the design to trade or 
carry on a friendly intercourse with the citizens of the Republic of 
Mexico, except only with such of them as had then become and were 
in subjection to the forces of the U. States at such places, and by the 
license and permission of the commanding officers of such forces at 
such places, duly authorized to grant the aame, and not to afford aid 
to the Republic of Mexico, or its citizens, in the said war ; of all 
which defendant and Col. D. had notice. That Col. D. did not com- 
mand defendant to stop, seize, &c., nor was the property stopped, 
seized, &c., by defendant by reason of the supposed driving from the 
territories or jurisdiction of the U. States into the territories or juris- 
diction of Mexico with the unlawful design alleged, nor for or in con- 
templation of any proceeding for a forfeiture thereof, but to apply the 
same to the use of the U. States without compensation to the plain- 
tiff; and so the plaintiff says the property was stopped, seized, &c., 
by the defendant of bis own wrong, and without the cause alleged. 
Traversing the rest of the plea as before. 

To the third of the special pleas, the replication was substantially 
the same as the last, mutatis mutandis. 

Issue having been taken, by rejoinders and similiters, the cause 
came on for trial,' before a jury, on Monday, 9th September, 1850, 
and was continued during the whole week. 

In the course of the trial, some discussion occurred as to the forms 
of the pleadings. Mr. Justice Nelson intimated his opinion that the 
first special plea was bad, and the others, perhaps, defective, for 
not alleging a forfeiture. But he admitted all the evidence 
offered, subject to the objections taken, and the trial proceeded as if 
the proceedings were unobjectionable. 

The cause was opened to the jury on the part of the plaintiff by 
C jB. Moore, who stated the circumstances of the case as they were 
afterwards proved, and which were as follows : 

An inland trade between the citizens of the United States and the 
interior northern parts of Mexico, had from small beginnings become 
quite large and important before the late Mexican war. At first, in 
small expeditions from the State of Missouri, chiefly from St. Louis, 
connected with hunting parties or the fur trade, it was carried on ir- 
regularly. Proving successful, the merchants of the Atlantic cities 
found it worthy of attention, and larger expeditions were set on foot. 
The U. States government favored the trade so far as to allow a 
drawback of duties on exportations in that direction. The Mexican 
government allowed their military governors to exact dudes which 
entitled the goods to go to any part of Mexico. The customary exac- 
tion at Santa Fe was $600 a wagon load — a specific duty without 
much reference to contents or value — which favored the use of large 
wagons, closely packed with costly goods. 

The plaintiff was a native of old Spain, but a naturalized citizen of 
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the U. States, married, domiciled and residing in New-York, (a ne- 
phew of the late Peter Harmony,) He retired from the firm of P. 
Harmony's Nephews & Co., for the purpose of entering into this 
trade. 

When Texas was annexed, on 1st March, 1845, diplomatic inter- 
course was suspended between Mexico and the U. States, and by 
many, hostilities were expected. Gen. Taylor had been sent down 
to Corpus Christi, on the coast of Texas, and a squadron from the 
U. S. Navy was sent along the coast of Vera Cruz.' In October, 1846, 
the Mexican government consented to open negotiations, requesting 
a withdrawal of the squadron, which was withdrawn, and Mr. Sli- 
dell sent as a minister to Mexico. 

In December, 1845, the President of the U. States in his message 
stated the situation of affairs and expressed his hopes of an amicable 
adjustment. 

Apprehensions of hostilities, (which had checked the trade,) having 
blown over, the plaintiff, in December, 1845, entered into active pre- 
parations for a large expedition to start early in the spring of 1846, 
from Independence, at the head of river navigation. He selected 
and purchased his goods at New- York and Philadelphia, (some of 
them imported,) and nad them arranged and packed expressly for the 
business. They were sent overland from New-York and Philadel- 
phia to Pittsburg, where large covered wagons were made expressly 
for the business. The wagons and goods were sent up the Missouri 
river to St. Louis, and thence to Independence — the general starting 
place, where oxen, teamsters, &c., had to be procured. Plaintiff ar- 
rived there in April, and was there about a month, engaged in pre- 
paring and arranging bis expedition. 

Hostilities with Mexico broke out? (quite unexpectedly to all at 
that time,) while the plaintiff was at Independence. The existence 
of war was recognized by Congress, and proclaimed by the Presi- 
dent at Washington, on 13th Ma^, 1846. 

Before the plaintiff heard of this, about the 26th of May, be started 
on bis expedition, with a train consisting of fourteen large wagons, 
drawn by twelve oxen each ; two travelling carriages, drawn by 
mules ; and twenty-six men ; the goods costing about $40,000 ; the 
wagons and out-fit about $10,000 ; and the expenses of transporta- 
tion being generally computed at a sum equal to the first cost. There 
was a garrison of U. S. dragoons within a few hours ride of Indepen- 
dence. The officers knew of his preparations and intention to go. 
One of them passed him just after he had started, and knew no- 
thing of any war, and no interruption of the trade appeared to 
have been apprehended. About ten days afterwards, * plaintiff 
going at the rate of fifteen or twenty miles a day, being fairly out on 
the prairies, he was overtaken by another officer withjVlragoons, who 
notified him of the war, and ordered him to follow on in his rear. 
Following him, plaintiff had to take a longer route than usual, to ar- 
rive at Bent's Fort, situate on the old boundary line between the U. 
States and Mexico, distant five or six hundrea miles from Indepen- 



THE NEW-YORK LEGAL OBSERVER. 833 

U. S. Gircoit CourL-— Harmony ▼. Mitchell. 

dence, three or four hundred miles from Santa Fe. These distances 
were over a wilderness, without roads or houses ; without inhabi- 
tants, except the wildest tribes of Indians, and without provisions, 
except such as were secured by the rifle. The oxen and mules had 
to be pastured ; the men were all armed, and securing themselves 
at night under the wagons, had to defend their property from the In- 
dians, and procure food for themselves. 

The plaintiflfwas delayed about a month, to allow the mounted 
troops under Gen. Kearney to precede him, he having permission to 
follow in their rear. There was some show of resistance by the Mexi- 
cans near Santa Fe, but none was really made. 

The wagon train of the plaintiff, and other traders, entered Santa 
Fe about the 25th of August. New Mexico was found und^r subjec- 
tion to Gen. Kearney, who acted and was recognized as governor. 
He gave the plaintiff permission to trade in New Mexico, charging $4 
a wagon for a license. 

It appeared by his instructions, and by those sent to the other ge- 
nerals and commodores, that they were directed to favor the trade 
with Mexico, as far as practicable consistently with hostile operations. 

The trade in New Mexico was small and the market filled. The 
plaintiff sold his oxen and remained until December, when every 
thing being quiet in that region. Gen. Kearney sent Col. Doniphan 
with his regiment of mounted volunteers down the Rio Grande, to 
open communication with and join Gen. Wool, (who was supposed to 
have crossed the Rio Grande from Texas, several hundred miles be- 
low, on his way to Chihuahua.) Gen. K. left another regiment, with 
some artillery, at Santa Fe, under Col. Price, and proceeded himself 
with dragoons over land to California. 

The plaintiff borrowed money'and purchased mules for his wagons, 
at high prices, using ten mules to each wagon ; and he, with the other 
traders, was permitted to join and follow Col. Doniphan southerly 
down the Rio Grande, along the present boundary between Mexi- 
co and the U. States, some three hundred miles to El Paso del 
Norte, (the pass of the river,) where the Mexicans had a fortification 
called San Eleasario. The defendant, Lieut. Col. Mitchell, belong- 
ing to Col. Price's regiment, was separately authorized by the latter 
to open communications with Gen. Taylor, with 100 mounted men 
as an escort. As he was going the same road, he joined Col. D., 
upon -the understanding that he was at liberty to leave him and 
proceed alone if he chose. 

Col. Doniphan, just before reaching El Paso, was attacked by 
surprise, at Brazito, on Christmas day, by a considerable Mexican 
force, which he defeated, and pursued, entering £1 Paso a day or 
two afterwards. The Mexican troops which escaped, retired to the 
city of Chihuahua, about 280 miles southwest from El Paso, towards 
the interior of Mexico, and they proceeded to fortify themselves at 
Sacramento, near that place. 

Col. Doniphan and Lieut. Col. Mitchell, at £1 Paso, finding that 
Gen. Wool was not at Chihuahua, nor any where within reach or 
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communication, (he having, in fact, gone south to join Gen. Taylor,) 
sent back to Col. Price, at Sanla Fe, for a reinforcement of artillery. 
The artillery arrived about the 1st of February, under Major Clark, 
and rested a few days, and then preparations were made for ad- 
vancing from El Paso to Chihuahua, near which place, it was 
known, the Mexicans would be encountered, having a much su* 
perior force. 

The plaintiff had been able to make some sales at El Paso. There 
were about 316 large traders' wagons there, including his. His ac- 
quaintance with the Spanish language gave him advantages over 
others. He was an interpreter for both sides^-the Mexican inhabi- 
tants and the American officers. While at El Paso, the funds pro- 
vided by the government for the U. States troops, failed. They 
procured necessaries through the traders, who, on selling their 
goods to Mexicans, (money being scarce,) would take provisions 
in payment, turn ihem over at the same prices to the quartermas- 
ters, and receive drafts on the U-. States' disbursing officers in pay- 
ment. The plaintiff supplied Lieut. Col. Mitchell's quartermaster 
in this way. His trading with the Mexicans was known and eo- 
couraged. 

The road between £1 Paso and Chihuahua was over a mountain- 
ous desert, excessively bad and rough, and the worst difficulties of all 
were the long distances which had to be travelled without water^ and 
often without pasture for the cattle. One of these was of sixty miles, 
which the heavy wagons could not cross without being three days 
without water. Traders knew how to ease and manage their cattle, 
but when required to march with an army, their ease and conveni- 
ence would be but little attended to. Either the Mexicans or the 
Americans first marching over this road to attack the other, would 
expose themselves considerably, especially to cavalry, and to sudden 
attacks. 

The plan was discussed and contrived by the defendant and other 
American officers, of making use of all the traders' wagons, as a pro- 
tection and defence, during the march and attack. Behind and be* 
tween the wagons the army could march and fight with comparative- 
ly liltle exposure. " CorraUy^ (as they are termed,) could be formed 
by arranging the wagons in a circle, chaining them together, and 
forming a kind of field-work, behind which all would be safe, and 
against which cavalry could do nothing. The 300 teamsters armed 
with rifles, formed no mean force of themselves. This was a favorite 
plan of the defendant, and he urged it strenuously. Nearly all the 
other traders agreed to come into it. But the plaintiff, a native Mex- 
ican trader named Porras, and one other large trader, were opposed 
to it, deeming the risk top great, and apprehensive of the Mexicans 
becoming hostile to them, and being deterred from trading with them, 
if they thus made themselves a part of the attacking force. 

The U. States' officers had reports of an insurrection at Santa Fe, 
in their rear, and were in ignorance of the situadon of Gen. Wool and 
Gen. Taylor at the south ; having rumors through the Mexicans that 
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Gen. Taylor waft killed and his army taken ; but they resolved to 
proceed rather than remain inactive or retire. 

There was some controversy upon the trial, as to the orders given 
by Col. Doniphan. He directed how the wagons proceeding with 
the army were to march, and directed the teamsters to be organized 
into companies and battalions, as if mustered into the service, they 
to elect their officers, who were to be recognized as such. • And it is 
admitted that his orders were to be communicated by the defendant 
to the plaintiff. But it was urged that while he gave some discre- 
tionary order to the defendant, he contemplated the exercise of no 
force by him to compel the plaintiff to proceed. 

The defendant, however, with a detachment of men, compelled the 
plaintiff's men, wagons and mules to proceed and march with the 
rest. The plaintiff protested both to him and Col. Doniphan against 
the act, and this was the seizure and trespass complained of. 

• The plaintiff, some ten days before, had asked leave to proceed to 
Chihuahua with his wagons without the troops, but had been refused. 
Some suggestions were made that by so doing, and then by declin- 
ing to proceed with the rest, and pretending his mules had been run 
away with, he evinced a desire to join the Mexicans. 

Lieut. Col. Mitchell afterwards gave a certificate, stating that the 
reasons why the traders were compelled to accompany the army, 
were, 

** 1st. We wished to make use of the wagons and bales of goods 
to form a field-work, in the event of our being attacked by an over- 
whelming force in the field. 

" 2d. We wished to avail ourselves of the services of the Ameri- 
can teamsters, whom we had armed and organized as an infantry 
battalion, numbering nearly 300 men. 

" 3d. We wished to prevent this large amount of property from 
■ falling into the hands of the enemy, hecnuse it would have aided him 
in paying and equipping his troops." 

The army turned off westerly from the Rio Grande about the 13th 
of February, and encountered the Mexicans at Sacramento on the 
98lh« The animals of the plaintiff were very much worn and injured 
by the march, and some of them lost. On the last day's march, 
(about 20 miles,) the wagons proceeded, four columns abreast, over 
rough ground, with the troops marching between them, making a 
very imposing appearance. 

The Mexican entrenchments were upon an eminence on one side 
of the road, where it passed between the hills. After a reconnois- 
sance, the wagon train and artillery crossed a gully, made a circuit, 
and galloped up an opposite eminence in front of the Mexicans, and 
formed a •' corral." The Mexican cavalry sent to oppose this ma* 
noeuvre were completely checked and driven back. The U. S. artil- 
lery followed up the advantage, and a charge upon the entrenchments 
t)einff immediately made, they were all soon carried, and the whole 
Mexican force put to route. The only man killed on the American 
side, was the trader who had been elected major of the battalion of 
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teamsters. The Mexicans attributed their defeat chiefly to the " gal- 
loping fort/' as they termed the wagon train. All the American offi- 
cers admitted that the wagons had been serviceable. 

The battle being over, Col. Doniphan and Mitchell hastened to 
take possession of Chihuahua. The plaintiff's wagons, men and 
mules were left to take care of themselves. Some of the mules 
were taken by the artillerymen and soldiers, and others lost. The 
wagons were at length taken to the Plaza at Chihuahua, and the 
goods stored with the Spanish consul. Col. Doniphan advised the 
plaintiff to sell what he could, and he attempted to do so. But the 
wealthy inhabitants had retired, and he sold but little. Col. D., af- 
ter a month or two,' retiring from Chihuahua with his troops, the plain- 
tiff gave him an order for his goods, leaving them in the hands of the 
Spanish consul. The Mexican authorities returned to Chihuahua at 
oncfe, and seized the goods and sold them. They had caused the 
plaintiff to be published as a man amenable to their vengeance. He 
dared not remain there, but retired with the army. One trader was 
killed by the mob. Some others remained in safety. 

The plaintiff having proved the foregoing, and the amount of dam- 
ages, and rested, the cause was opened to the jury on the part of de- 
fendant, by i. JB. Shepherdi late U. S. District Attorney, who con- 
tended that the plaintiff had no right to trade with the enemy, and 
that his property was liable to arrest on that ground ; that Col. Don- 
iphan had a right to prescribe in what order the plaintiff's wagons 
should proceed and march ; that the property was liable to fall into 
the enemy's hands, and it would have been madness to leave it at 
£1 Paso ; that the emergency was such as justifled the taking it, to 
save the lives of all concerned ; that Col. Doniphan had taken it as 
a public officer, not for himself but for the government, and the plain- 
tiff's only remedy was by application to Congress : that the defend- 
ant was a subordinate officer ; that he only obeyed the order of CoL 
Doniphan ; that, right or wrong, he was bound to obey it, and that it 
was a lawful order ; and finally that the plaintiff had resumed the 
ownership of his property, and that the abandonment of the goods to 
Col. Doniphan deprived him of all right of action against the de- 
fendant, and occasioned the seizure of the property. 

The depositions of CoL Doniphan, Major Clarke, and others, were 
read, giving their views, of the propriety of the course pursued. The 
proceedings had in Congress on the plaintiff's petition, and the report 
of the Secretary of War on the subject, were read. In this report, 
the Secretary of War had said, " With regard to the act of Colonel 
Doniphan in taken possession of the train, it appears to have been 
justifiable under the circumstances, if it was necessary to prevent the 
train from falling into the hand^ of the enemy ; a result of which Mr. 
Harmony appears to have been desirous, as he was furnished with 
Spanish passports. And the same may be remarked of the subse- 
quent forced marches whereby his teams were injured." 

The passport referred to was put in evidence, having been given 
by the Spanish Consul in New York, on 4th April, 1846, (before the 
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war) certifying that the plaintiff a native of Spain, was travelling to 
Mexia)as a merchant. And it was proved that it was a comtnon 
tfain^ to take such passports irrespective of any war. The chief 
Mexicans beinff of Spanisn blood and descent, looked upon natives 
of old Spain with more favor than upon natives of Missouri or Texas. 

At the adjournment on Thursday, the court asked the counsel to 
refer to authorities relative to the right of taking property to prevent 
its falling into the hands of the enemy. On Friday after the testi- 
mony was closed, the presiding judge invited a discussion of the 
principles of law bearing upon the case, prior to any summing up to 
the Jury. 

F. B. Cutting and C. B. Moare^ for the plaintiff, cited and com- 
mented uiK>n the cases of Del Col v. Arnold^ 3 Dallas Rep. 333 ; 
Murray v. The Charming Betseys 2 Cranch Rep. 64 ; Maley v. ShaP- 
tuck, 3 Cranch Rep. 458 ; The Julia, 8 Cranch Rep. 181 ; The Anna 
Maria, 2 Wheat. Rep. 327 ; Gelaton v. Hoyt, 3 Wheat. Rep. 246, 
274, 327 ; U. S. v. Rice, 4 Wheat. Rep. 246 ; U. S. v. Eliason, 16 
Peters, Riep. 302 ; McKenna v. jPuA, 1 Howard Rep. 258 ; Fleming 
V. Page, U. S. Sup. Court, MSS., Dec. 1849 ; M^yor of New Yo^ 
▼. Lard, 17 Wen. Rep. 285 ; Wilson v. Markenzie, 7 Hill Rep. 95 ; 
2 List. 47 ; Sutton v. Johnstone, 1 T. R. 493. 

/. Prescott Hall, U. S. District Attorney for the defendant referred 
to O'Brien's Military Law, p. 337, 344 ; Gelston v Hoyt, as above ; 
Martin v. Mott, 12 Wheat. Rep. 29, 32, 33; The Mariana Flora, 
11 Wheat. Rep. 1 ; 1 Gallison Kep. 303, 304, 305 ; Wilkes v. Dins- 
man, 7 Howard Rep. 130, 131; Griswold v. Waddington, 16 John 
Rep. 438. 

Hon. W. L. Marcy, who as Secretary of War had written the re- 
port above mentioned, attended the trial, and having advised with 
and assisted plaintiff's counsel, he, at their request, stated his views 
respecting the cases in which a military officer might destroy proper- 
ty to prevent its fallins; into the hands of the enemy, or in an emer- 
Sency take it and app^ it to the use of the government. He argued 
lat unless the officer agreed with the owner, being a citizen or neu- 
tral, to pay what the latter demanded for his propertjr^ or obtained 
the consent of the owner to take it, he made himself personally re- 
sponsible for what he took for the use of his command, even under 
toe most pressing emergencies. That if a garrison wanted provisions 
they could not be permitted to go into a store, and take them, and 
then to justify the act by saying, they would otherwise starve. ^ That 
there was no immediate danser to the property of plaintiff where it 
was taken ; that there must oe an existing and pressing danger to 
justify the taking of it ; that the taking it because the officer wished 
to advance into the enemy's country 200 miles, instead of remaining 
where he was, could not be justifiea by the plea of necessity. That 
in all such cases the officer subjected himself to an action by the 
owner, although his superiors might have no inclination to censure 
his course. 

The co^rt having adjourned after this discussion, on the next mom- 

▼OL. vin. 44 
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ing, the following opinion was expressed upon the questions of law 
involved, by * 

NBL8ON9 J. — ^I have looked into this ease since the argument of 
counsel yesterday, g 

One ground on wnich the defence is placed is that the plaintiff was 
engaged in an unlawful trade with the public enemy, and that being 
engaged in an unlawful trade, his goods were liable to conGscation, 
and any person, particularly an officer of the army, could seize the 
same. This ground, has, as I understand the evidence, altogether 
failed* He was not only not so engaged, but was engaged in trad- 
ing with that portion of the territory reduced to subjection by onr 
arms, and where his trading with the inhabitants was permitted and 
encouraged. The army was directed to hold out encouragement to 
the traders. There is no foundation, therefore, for this branch of the 
defence. Another ground taken by the defendants, and relied upon, 
depends upon another principle of public law, viz., the taking pos- 
session of the goods when it was necessary for the purpose of pre- 
venting them from passing into the hands of the enemy ; this has 
been urged as particularly applicable to the plaintiff's goods, some of 
which consisted of arms and munitions of war, wagons for tranapor- 
tation, &c. Taking the whole of the evidence together, and giving 
full' effect to every part of it, we think this branch of (he defence has 
also failed. No case of peril, or danger, has been proved which 
would lay a foundation for taking possession of the goods of the 
plaintiff at San Eleasario, on the ground, either as it respects the 
state of the country, or the force of the public enemy. On the con- 
trary, it was in the possession of the arms of this government. There 
was no enemy — ^no public force at the time in the neighborhood, 
which put the goods in the danger of being captured. The plain- 
tiff's goods, therefore, stood in the same condition as the goods of 
any other trader in the country. The testimony does not make out a 
case of seizure of property justified by the peril of its falling into the 
enemy's hands. The peril must be immediate and urgent, noteoa- 
tingent or remote ; otherwise every man's property, particularly on 
the frontiers, would be liable to be seized or destroyed, as it always 
will be more or less exposed to capture by the public enemy. There 
was no immediate or impending danger in the case, no enemy ad- 
vancing to put the goods m peril. They were more exposed to ma- 
rauding parties than to any public force; which the plaintiff consi- 
dered himself able to take care of. 

The next ground of defence, and which constitutes the principal 
question in the case, and upon which it roust, probably, pltimately 
turn, is the taking of the ^ods by the public authorities for public 
use. I admit this principle of public law. But this rests like- 
wise upon the law of necessity. I have no doubt of the right 
of a military officer in a case of extreme necessity for the safety 
of the government, or of the army, to take private property for the 

Eublic service. An army upon its march, in danger from the jpob- 
c enemy, would have a right to seize the property of the citisen. 
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and use it to fertify itself against assault while the danger existed, 
and was impending ; and the officer ordering the seizure would not 
be liable as a trespasser; the owner must look to- the governnient 
fi>r indemnity. The safety of the country is paramount, and the 
rights of the individval must yield in case of extreme necessity. No 
doubt upon the testimony, if the enemy bad been in force in the 
neighborhood of the United States troops, with the disparity which 
existed at Sacramento, and the same danger for the safety of the 
troops existed at San Eleasario that threatened them there, the com- 
manding officer might for the safety of his army seize and use, 
while the danger continued, the wagons and teams of the plaintiff 
that could be immediately brought into the service, to meet and over- 
come tbe impending peril. An immediate, existing, and overwhelm- 
ing necessity, would justify the seizure for the safety of the army. 
Looking, however, at the testimony, it seems to me quite clear 
that these goods were seized, not on account of any impending dan- 
cer at the time, or for the purpose of being used a^amst an imme- 
diate assault of the enemy, oy which the commad might be endan- 
gered ; but that they were seized and taken into the public service 
for the purpose of co-operating with the army in their expedition into 
the enemy's country — to Chihuahua. The mules, wagons, and 
goods, were taken into the public service for the purpose of strength- 
ening the army, and aiding in the accomplishment of the ulterior ob* 
ject of the expedition, which was the taking of Chihuahua. It was 
not to repel a threatened assault, or to protect the aroiy from an im- 
pending peril. In my judgment, all the evidence taken together 
does not make out any immediate peril, or urgent necessity existing 
at the time of seizure, which would justify the officer in taking pri- 
vate property and impressing it into the public service. The evi- 
dence does not bring the case within the principle of extreme neces- 
sity. It does not make out such a case, or one coming within the 
pnnciple. There is not only no evidence of an impending peril, to 
oe resisted by the public force, but the goods were taken for a diffe- 
rent purpose, namely, for the purpose of co-operating with the army 
against Chihuahua. The army bad to march over 200 miles, be- 
fore it reached or found the enemy. The danger, if any, lay in the 
pursuit, not in remaining at San Eleasario, or returning to Santa Fe. 
There had been a sudden insurrection against the authority of the go- 
vernment in that neighborhood ; true, it was imo^iately suppress- 
ed. As to tbe remaining grounds of defence, the liability of the de- 
fendant for taking the goods, and appropiatinfi; them to the public 
service, accrued at the time of tbe seizure. If it was an unlawful 
taking, the liability immediately attached, and the question was, 
whether that liability had been discharged or released by any subse- 
quent act of the plaintiff. Colonel Mitchell, who executed the or- 
der, was not alone responsible. Col. Doniphan, who gave the order, 
was also liable ; they were jointly and severally responsible. Then 
was any act done by the plaintiff, which waived the liability, or by 
whiefa he resumed the ownership and possession of the goods ? Cer- 
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tainly the abandonment of the goods to CoL Doniphan can not be re- 
garded as an act of resumption of ownership ; on the contrary, it 
was consistent with the assertion of his liability. There had been 
a. negotiation between them. Col. Doniphan advised him to sell the 
goods at Chihuahua,^nd look to the government for indemnity ; and 
in pursuance of this, measures were taken for their protection and 
safe-keeping. I doubt if there be any evidence showing an intent on 
the part of the plaintiff to resume ownership over the goods as his 
private property, after they had been seized by the army ; or any 
act done by him that would, when properly viewed, lead to that re- 
sult. 

After the judge expressed bis views of the case, the counsel on 
both sides declined going to the jury upon the facts, and under the 
views expressed, they rendered a verdict for plaintiff, $90,806 44, 
and six cents costs. 

Counsel for the defence took exceptions. It is said the case will be 
carried to the Supreme Court of the United States. 



In Admiralty. 

The ship Pacific, her tackle, &c., v. Charles D. Cleveland. 

admiralty jurisdiction — ^breach of contract to convey 

passenger. 

Ships engaged in carrying panengezB, etand on the tame footing of responeibility ai thoM en- 
gaged in carrying merchandise. Passage money is the eqaivaleut for freight. On a breach 
of the passenger's contract, and damage resaltiog, the ship as well as the owner is bonnd to 
respond. Such contract in the case of a passenger ship, is as much the appropriate subject 
of Admiralty jurisdiction as the contract of affreightment of goods. 

Where the owners of a yesBe! lying in port, bonnd on a distant yoyage, entered into a spaeial 
agreement with a passenger, engaging to take a limited number of other passengers, and to 
lea^e certain spaces for ventilatiou and exercise, disencumbered with freight, and to sail about 
the 5th of January, and a person on the 2d of Jaunary paid his passage in advance, and at 
the time appointed was ready to embark, but found a gnpater number of passengers engafred. 
and no space for ventilation or exercise left, by means of which the vessel was overcrowded 
with passengers and cargo, and rendered incommodious and unsafe ; whereupon the passen- 
ger rerused to embark, and demanded a return of his passage money, which was refused, and 
then filed his libel against the vessel and owners : Held, that the contract was one of whidi 
a Court of Admiralty had cognizance ; that the conveyance of the libellant on the voyago 
was the object to be attained by the libellant, and the service to be performed by the master 
and owners ; that all the accompanying stipnlations were incidental and subsidiary to thai 
main purpose, and had nothing to do in determining the nature or character of the contract, 
or the question of jurisdiction ; that the contract was an entirety, and could not be severed, 
and the failure to comply with any part of it went to the whole contract, and gave to tho 
libellant his remedy either in admiralty or at common law ; that it was not essential thai 
the ship should have cojimenced or entered upon its performance ; that the contract, as a 
maritime one, did not depend upon locality but upon its subject matter, and when entered 
into, bound the ship for the due performance of the service. 

The facts of this case sufficiently appear in the opinion of the court 

Daniel Lardt B. F. Butler^ and William A* BuUerj for the appel- 
lants. 
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F. B. Cutting^ (7. B. Moore^ and R. Ooodmarii for the respondeDt. 

Nblson« J. — This is an appeal from the decree of the District 
Court for this district. 

The libel was filed against the ship Pacific, her tackle, &c., lying 
in this port, and against the owners and master, for a breach of a 
passenger contract. The vessel was bound on a distant voyage, 
round Cape Horn to California, and it was agreed to take the libel- 
lant as a cabin passenger, together with his luggage ; the fare to be 
$300 ; and that this class of passengers might have all the accommo* 
dations desirable for so long and tedious a voyage, and sufficient 
space for exercise and air, not more than fifty cabin passengers were 
to be received on board, and that by reason thereof the passage mo- 
ney was raised to three hundred dollars instead of two hundred and 
fifty, the usual charge; that state-rooms between decks were to be 
fitted up, making separate apartments for two passengers each ; the 
rooms were to be arranged on each side of the vessel, leaving d free 
passage way between, for ventilation and exercise, disencumbered 
with freight , the vessel to sail on or about the 5th January, 1849. 

The passage money was paid on the second of that month. 

The libellant, who was a resident of Massachusetts, prepared him<- 
self at considerable expense for the voyage, and came to the city of 
New-York at the time appointed for the departure of the vessel, for 
the purpose of embarking on board and starting on the voyage, when 
be found that the state-rooms instead of being fitted up as agreed for 
the accommodation and health of the passengers, no space for venti- 
lation or exercise bad been left between them, in consequence of the 
increased number that had been constructed, and that seventy cabin 
passengers had been engaged for the voyage, and were to be taken 
on board, reducing the pnce as to many of them to two hundred and 
seventy-five dollars each, by reason whereof the vessel was over- 
crowded with passengers and cargo, and rendered incommodious 
and dangerous to health. 

The libellant on ascertaining these facts refused to embark, and 
demanded a return of his passage money, which was refused. 

To this libel the claimants filed a demurrer, on the ground that 
the contract as set forth, was not one of which a court oi admiralty 
can take cognizance. 

The court below overruled the demurrer, and decreed in favor of 
the libellant. 

In the case of the ship Aberfoile, which came before this court on 
appeal from the decree of the district court, decided in 1848, we held 
that ships engaged in carrying passengers on the high seas for hire, 
stood on the same footing of responsibility, according to maritime law, 
as those engaged in carrying merchahdize, the passage money being 
the equivalent for the freight, and that therefore on a breach of the 
passenger's contract, and damage resulting, the ship as well as the 
owners was bound to respond, and that all the reasons in the maritime 
law for charging the ship in case of a breach of the contract of af- 
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freightmeat of gtxxis and merchaDdise, applied with equal force in the 
case of the passenger ship, and that the one was as much the appro- 
priate subject of admiralty jurisdiction as the other. 

We abide by that decision, as we have seen nothing since to lead 
us to change or modify it. That was the case of an emigrant ship 
from Liverpool to New- York. The breach of the contract occurred 
in the course of the passage, the passengers having been kept for 
many days on short allowance of bread and water, the master having 
omitted, intentionally or otherwise, to lay in a proper supply of 
stores. 

We thought the ship chargeable upon established principles, the 
contract bemg a maritime contracty to be performed on the high 
seas, and that the passenger was entided to the remedy against her 
the same as the owners of the cargo in case of a breach of the coo- 
tract of affreightment. 

In the one case the ship is bound to carry the goods safe to the 
destined port, according to contract for the freight; in the other, 
the passenger and his luggage for the passage money. 

The case before us is supposed to be distinguished from the 
one referred to, and from the principle upon which it is based, on 
the ground, 

1st. That admitting the contra<^ for the passage in the ship for 
the voyage round Cape Horn to California to be a maritime con- 
tract, and the subject of admiralty jurisdiction, the voyage was not 
broken up by the master, but was actually performed, and that it 
was the fault or neglect of the passenger that the contract was not 
carried into effect, and that the conditions and stipulations in respect 
to the ship's accommodations for the voyage, for the breach of which 
he complains, and which constituted the foundation of the libel, were 
not in themselves the subject of a maritime contract, but related to 
the fitting up of the ship, and to the limitation of the number of the 
passengers for convenience and health, all of which were to be per- 
formed before the departure of the vessel on her voyage and prepa- 
ratorv thereto, and these stipulations were not for maritime service, 
nor the compensation therefor compensation for maritime service, 
but were services and duties preliminary to the voyage: 

8d. That at the time of filing the libel, no cause of action had ari- 
sen upon the contract, and especially none of admiralty cognizance. 
That to give jurisdiction over a contract and subject the ship, the 
parties must have entered upon the performance, and a breach occur 
w the course of the performance. That if nothing is done at sea un- 
der it, jurisdicuon cannot attach. 

1. The fit St ground of objection is founded upon a course of rea- 
soning which we think cannot be maintained. It assumes that the 
contract is severable, and that parts of it may properly be the sub- 
ject of admiralty cognizance, being for maritiaie service, and parts 
of it not, bein^ for services that relate to subjects not maritime in their 
nature or subject, and that if the cause of action arises from a breach 
ofthe latter stipulations, the remedy is in the common law courts; 



THE HSW^TOBE LEAAL OBSE&YBR. 918 

U. & Cironit Co«rt.*-ailip TtaeaBu r. Cteveltnd. 

if of the former^ it may be in the admiral^ ; assigning the jorisdio 
lion to the different tribunals according to tl»9 nature of the stipolar 
tions of which a breach is charged. 

Now, the short and obvious answer to all this is, that the contract 
i^ an entirety, and that in order to ascertain whether it is the proper 
subject of admiralty jurisdiction, we must look to the whole and 
every part of it, the same as we must look to the whole and every 
part of a contract when endeavoring to ascertain its legal import and 
effect. It must be wholly of admiralty cognizance, or else it is not at 
all within it. There cannot be a divided jurisdiction. 

The argument is also put in another form. A^uming the contract 
to be an entirety and not partible, and that it must be so viewed ia 
endeavoring to ascertain its nature and character with reference lo 
the jurisdiction to be exercised, that then it must appear that all its 
material and substantial parts going to make up the essence of the 
contract must be maritime in their character and object, and for the 
performance of maritime services, and that inasmuch as the material 
parts of the contract in this case are not of that description, but re- 
late to other subjects, such as the fitting up of the ship and limitation 
of the number of passengers, it cannot be regarded as the subject of 
admiralty cognizance. 

No doubt if this analysts and interpretation of the contract could be 
maint'iined that the proposition supposes, the conclusion would be a 
sound one. 

The difficulty lies in that part of the argument The contract is 
for the conveyance of the libellant as passenger, with his luggage, in 
the respondent's ship, for a single voyage from New-York aroand 
Cape Horn to San Francisco. The compensatioQ paid was for the 
conveyance upon that voyage ; that was the object to be attained by 
the libellant, and the service to be performed by the master asd 
owners ; and all the accompanying stipulations were incidental and 
subsidiary to the main purpose. 

They were regulations for the comfort and health of the passenger 
on the voyage, to be found more or less in all contracts of this desonp- 
tion, which have nothing to do in determining their nature or charac- 
ter, or with the question of jurisdiction, no more than the slipalations 
iot a proper supply of bread and water daring the voyage had in the 
case of the ship Aberfoile, or than those for stowage and dunnage of 
the cargo in a contract for affreightment of merchandize. 

The circumstance that the breach of the contract relied on, ooo- 
sisted only in the omission to comply with these particular stipula- 
tions is supposed to bear upon the question of jurisdiction, as if they 
were the support of a maritime contract. But, as the contract is an 
entirety, the failure to comply with any part of it, went to the 
whole, and gave to the libellant such remedy as the nature and cha- 
racter of it entitled him to, whether of admiralty or common law cog- 
nizance. He was not bound to accept a part, or a tender of pan, 
performance, but bad a right to demand a strict compliance with 
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every part, and ia case of refusal, to consider the contract as bro- 
ken, and resort to the proper tribunal for redress. 

2. The second ground of objection we consider equally untenable 
as the first. 

It assume3 that in order to give jurisdiction to the admiralty court 
in rem^ even in the case of a contract maritime in its nature and sub- 
ject, and therefore of peculiar admiralty cognizance, it is essential 
that the ship should have entered upon the performance, and that 
the breach should have occurred in the course of the voyage ; that if 
she refuses to receive the cargo on board when ready at her sides to 
be delivered, or thd^assenger with luggage ready to embark, the ship 
is not bound, and the party aggrieved must look exclusively to the 
master or owner. 

No authority has been referred to in support of this distinction, nor 
have we been able in our researches to find any ; and it seems to us 
to be unsustained by principle, or by any of the analogies of the law 
in respect to the obligation and enforcement of contracts. 

Maritime contracts do not depend upon localities, but upon the 
subject matters and the nature ot the services to be performed ; and 
when entered into for the conveyance of goods or persons in a par- 
ticular ship, bind the ship for the due performance of the service. 

The ship itself in specie is considered as pledged for the perform- 
ance, and this whether the vessel be in the immediate employment of 
the owner, or be let by a charter party to a hirer who is to have the 
whole control of her. 

The obligation results directly from the contract, and not from the 
performance, which is simply in fulfilment and discharge of it. The 
owner is bound as soon as he or the master settles the terms upoo 
which the ship is to enter upon the service, and it is difficult to per- 
ceive why the liability of the latter should be postponed till the incep- 
tion of performance, or the reason for distinguishing as to the time 
when the liability of the one or the other shall attach. 

The distinction cannot depend upon the character of the damages 
resulting to the shipper or passenger from the breach of the contract 
at the ship's side, for these may be quite as serious and prejudicial as 
if it bad occurred in the course of the voyage. 

In the case before us the libellant had paid the three hundred dol- 
lars passage money, and had made all his preparations for a settle- 
ment in a distant country, doubtless at a considerable additional ex- 
pense. 

That the vessel should be bound to enter upon the performance of 
the contract at the port of shipment, would seem to be as important 
' and as material to the security of the shipper or passenger, as at any 
period of time after the voyage had commenced. 

A distinction was taken upon the argument,>between a maritime 
contract and a maritime cause of action, and that in a proceeding ex 
contractu in the admiralty, both must concur to give jurisdiction, and 
that admitting the contract in this case to be maritime in its charac- 
ter and object, unless it bound the ship, no cause of action in rem ex- 
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isted. This is no doubt correct, and the whole question turns upon 
the. point whether the ship was bound to the performance. — We 
think it was. 

The case was likened on the argument to the case of a contract 
with material-men, and for repairs, and it was asked, if the owner 
should refuse to permit the repairs, whether the ship would be liable. 
We suppose not, for the reason the liability of a vessel in this class of 
cases arises from the repairs having been made, or the supplies actu- 
ally furnished, and not in favor of those who have contracted for 
them, short of actual repairs or supplies. The parties must look to 
masters or owners for any damages in case of a breach, as no lien at- 
taches to the ship within the terms of the rule. 

Upon the whole, we are satisfied the decree of the court below is 
well founded upon the principles of maritime law, and is within the 
doctrine of the case already determined by the court, and that it 
should be affirmed. 



US. S. 0upmor €oart 

Before DUER, MASON, and CAMPBELL, Jueticee. 
DORB AND OTHERS V. ThB NeW JeRSBY StEAM NAVIGATION CoM- 

^ PANY. — September Term^ 1860. 

COMMON CARRIERS — CONTRACT. 

A common carrier may, by an expren contract, limit or restrict his common law liability, as an 
insurer, for the safe traqpportation and deli?ery of goods entrusted to him. 

The plaintiffs were merchants in New-York. The defendants were 
common carriers between New-York and Stonington. 

The plaintiffs shipped on board the steamer " Lexington," (be- 
longing to and used by the defendants on their route between this 
city and Sfenington,) two cases of merchandize, on the 13th Jan., 1840, 
to be carried to the latter place. The steamer was consumed by fire 
on her passage, and the merchandize was thereby destroyed. 

The declaration alleged that the defendants, before and at the 
time of the delivery of the goods, merchandize and chattels to them, 
were and from thence hitherto have been and still are common car- 
riers of goods, merchandize and chattels for hire, to wit, from the 
city of New- York, in the state of New- York, to Stonington, in the 
state of Connecticut, to wit, at the city and county of New- York afore- 
said : That the said plaintiffs, whilst the said defendants were such 
common carriers as aforesaid, to wit, &c., on, &c., at the city of 
New-York, to wit, &c., caused to be delivered to the said defendants, 
being such common carriers as aforesaid, and the said defendants 
then and there accepted and received of and from the said plaintiffs, 
two certain cases, containing divers goods, merchandize and chattels, 
to wit, (setting them forth,) of great value, to wit, of the value of 

VOL. viu. 46 
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tbirty-five bandred dollars, to be safely and securely carried and 
conveyed by the said defendants, from the city of New- York afore* 
said to Stonington aforesaid, and there, to wit, at Stonington afore^ 
said, safely and securely to be delivered for the said plaintiffsy to 
railroad agent, or assigns, for certain reasonable re- 
ward to the said defendants in that behalf. Yet the said defendants, 
not regarding their duty as such common carriers as aforesaid, did 
not, nor would safely or securely carry or convey the said two cases 
and their contents aforesaid, from New-York aforesaid to Stonington 
aforesaid, nor there, to wit, at Stonington aforesaid, safely or securely 
deliver the same for the said plaintiffs, to railroad agent, 

or assigns aforesaid, or to any other person or' persons, but on the 
contrary thereof, they, the said defendants, so being such common 
carriers as aforesaid, so carelessly and negligently behaved and con- 
ducted themselves in the premises, that by and through the negli- 
gence, carelessness, misconduct and default of the said defendants 
m the premises, the said two cases and their contents aforesaid, being 
of the value aforesaid, afterwards, to wit, &c., became and were 
wholly lost to the plaintiffs, to wit, &c. 

There were two other counts, in which it was alleged that the 
goods, merchandize, &c., were to be conveyed by a certain steam- 
boat or vessel called the Lexington, &c., &c. 

The defendants pleaded : — 

First, The general issue. 

Second. That the said cases containing goods, wares and merchan- 
dize in the said declaration, and the several counts thereof men- 
tioned, were the same as, and neither more nor other than the two 
certain cases mentioned and set forth in the certain bill of lading or 
contract of transportation hereinafter set forth, and that said cases 
were delivered by the said plaintiffs to and were received by the said 
defendants, and on board the said steamboat called the " Lexington," 
in said declaration mentioned, at the time when, &c., under and in 
pursuance of a special contract then and there in writing entered into, 
by and between the said plaintiffs and the said defendants for the 
transportation of the same from the city of New- York to the town of 
Stonington, in the state of Connecticut, and upon no other contract, 
undertaking, trust or responsibility than is contained in said special 
written contract, which was and is in the words and figures follow- 
ing, that is to say: 

" New-Jersey Steam Navigation Company received of S. & 
F. Dorr & Co., on board the steamer " Lexington," Child, master, 
two cases for E. Baker & Co., Boston, marked and numbered as in 
the margin, to be transported to Stonington, and there to be delivered 
to Rail Koad Agent or Assigns, danger of fire, water, breakage, 
leakage, and all other accidents excepted, and no package whatever, 
if lost, injured, or stolen, to be deemed of greater value than two 
hundred dollars. Freight as customary with the steamers on this 
line. 

" N. B. — The Company are to be held responsible for ordinary 



THE NSVr.TQBK LEGAL 0BSIR7BR. 847 

N. Y. fiaperior Qpoft-^Dorr et al. ▼. N. J. Steun Navigation Co. 

oare and diligence only in the transportation of merchandize and other 
property shipped or put on board the boats of*this line. 

"Dated at New-York, the Jan. 13, 1840. 

" Contents unknown. George Child, Master." 

That while the said cases, in said contract mentioned, were well 
and properly stowed on board of said steamboat, and being carried 
and conveyed in pursuance of said contract, to wit, at the time when, 
Axs.9 and without any carelessness, negligence, misconduct or default 
of' the said defendants, or of any officer or officers, servant or ser- 
vants, agent or agents of the said defendants, and without any unsea- 
worthiness, imperfections, insufficiency or defect of said steamboat, 
or of the engine, furnaces, boilers, machinery, furniture, rigging or 
equipments of said steamboat, or any of them, but by mere casimlty 
and accident, the said steamboat took fire, and was consumed with 
its cargo and lading, including the said cases ; and thereby and by 
means of such mere accident and casualty of fire only, and not from 
any carelessness, negligence, misconduct or default of said defend- 
ants, or any agent or agents of theirs, and not from any careless, ne- 
gligent or improper stowage of said cases, and not from any unsea- 
worthiness, imperfection, insufficiency or defect of said steamboat, or 
of the engine, furnaces, boilers, machinery, furniture, rigging or equip- 
ments of said steamboat, the said cases being destroyed and consum- 
ed in said fire, were not delivered by the said defendants at Stoning- 
ton aforesaid, and were lost to the said plaintiiTs. 

Verification. 

The plaintiffs demurred to the second plea, assigning as grounds 
of demurrer, 

First. That the said last-mentioned plea amounts to the general 
issue. 

Second. That the said plea sets forth as a ground of defence, and 
in Imr of the plaintiffs' action, that the said cases, goods, wares and 
merchandize, in the declaration mentioned, were received by the 
said defendants on board their steamboat Lexington under a special 
written contract. (The contract before set forth.) 

Whereas, such special written contract, if any such was made, the 
defendants being such common carriers, and having received said 
cases, goods, wares and merchandize, as such common carriers afore- 
said, does not qualify or restrict the liability of the defendants as 
common carriers in any respect whatever. 

Third. That it is averred in said plea, that the said cases, goods, 
wares and merchandize were received by the said defendants under 
a special written contract, to wit : the written contract last above- 
mentioned, and that the said cases, goods, wares and merchandize, 
while so on board the defendants' said • steamboat, were lost by acci- 
dental fire, without the negligence of the defendants ; whereas, the 
said written contract, if any such was made, the defendants being 
such common carriers, and having received such cases, goods, wares 
and merchandize, as such common carriers, does not qualify or re- 
strict the liability of the defendants as common carriers, nor render 
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such loss by accidebtal fire an excuse to said defendants for not 
safely carrying and delivering said cases, goods, wares and mer- 
chandize. 

Fourth, That it is averred in said plea, that the said cases, goods, 
wares and merchandize were received by the said defendants under 
a special written contract, to wit : the written contract last above- 
mentioned, and that the said cases, goods, wares and merchandize, 
while so on board the defendants' said steamboat, were lost by acci- 
dental fire, without the negligence of the defendants, whereas the 
cause of the loss set forth in said plea, to wit : accidental fire, is itself 
an act of negligence and carelessness, for which the defendants are 
in law responsible to the plaintiffs. 

Joinder in demurrer. 

B* jD. Silliman^ in support of the demurrer, made and argued the 
following points : 

I. That the law is settled, in this State, that a common carrier can- 
not shelter himself from his liability as such by notice, nor even by 
special contract. 

II. That common carriers are liable for all losses and injuries to 
property, committed to their care, arising from any causes except— 
1. The act of God, or, 2. The public enemy. (2 Kent's Com. p. 697, 
602 ; Story on Bailments ; Coggs v. Barnard^ 2 Ld. Raym. 918 ; 
Hollister v. Nowlen, 19 Wend. 234.) 

III. That this was held to be the settled law from the earliest period, 
down to the case of Nicholson v. Willan, (6 Easts' R. 507,) A- D., 
1804, when notice by tho carrier limiting his liability was held valid. 
A great mass of cases followed unsettling the common law rule in 
England. They are fully cited and reviewed in Hollister v. Naude»t 
19 Wend. 234; Cole v. Goodwin, Id. 251. 

IV. That in the confusion which resulted from disregarding the 
common law, the English courts early perceived that the only proper 
qualification would have been to permit the carrier by notice, brought 
home to the customers to require for the transportation of the goods, 
a price proportioned to their value. {Leeson v. Holt, 1 Starkie, 187 ; 
Beck V. Evans, 16 East. 244 ; RUey v. Home, 5 Bing. 217 ; Jones' 
Bail. 105; 4 Bing. 218.) 

V. That the evils which resulted in England by departing from 
the common law rule, were so great, that the courts expressed strong 
regret that the innovation had been tolerated, and invoked the action 
of Parliament to restore the original rule. (Bell's Commentaries, p. 
1, 474 ; Having v. Tod, 1 Starkie, 79 ; Smith v. Home, 8 Taunt. 
144 ; Doum v. Fromont, 4 Camp. 40 ; Duff v. Budd, 3 Brod. & Bing.) 

VI. That the doctrine of notice was put an end lo by act of Parlia- 
ment, and the common law rule substantially restored, in 1830. 
(Statute 1 Wm. IV., c. 68.) 

VII. That in some of the U. States, notices havfe not been permitted 
to affect the carrier's liability, (Jones v. Voorhees, 10 Ohio, 145,) and 
where notice had been admitted, its expediency and policy have been 
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subsequently questioned by the courts. {Eagle v. White^ 6 Wharton, 
616 ; Barney v. Prentiss, 4 Harr. & Johns. 317.) 

VIU. That in the State of New- York, the common law liability of 
the carrier, is unchanged ; he cannot screen himself from it by no- 
tice, whether brought home to the customer or not, nor even by special 
agreement and contract. (2 Kent's Com. 608 ; Story on Bailments, 
p. 364, sec. 664, note; Hollister v. Nowlen^ 19 Wend. 234 ; Cole v. 
Goodwiny Id. 251 ; Camden Co. v. Belknap, 21 Wend. 354 ; Clark v. 
Faxton, Id. 163 ; Gould v. HilU 2 Hill, 623 ; Alexander v. Green, 3 
Hill, 1 ; S. C. Court of Errors, 7 Hill, 633 ; Jones v. Voorhees, 10 Ohio, 
146 . Powell V. Myers, 26 Wend. 694.) 

IX. That every thing is negligence in a common carrier which the 
law does not excuse. (Dale v. Hall, 1 Wilson, 282 ; Batson v. Da^ 
novan, 4 Barn, and Adolp. 21 ; McArthur v. Sears, 21 Wend. 190 ; 
Williams v. Grant, 1 Conn. R. 487.) 

That the law holds the common carrier liable for loss by fire, and 
does not excuse him because the fire was the result of accident. 
{Forward v. Pittard, 1 Term R. 281 ; Hyde v. Trent. Navig. Co., 6 
Term R. 389 ; Garside v. Trent. Nav. Co. 4 Term R. 681 ; Story on 
Bailments, sec. 607, 611 ; Gould v. Hill, 2 Hill R. 623.) 

X. The common carrier cannot stipulate against his own negli- 
gence. 

XL The law of this State is settled that the carrier cannot protect 
himself even by special mutual contract from his common law liabi- 
lity, but even admitting, for sake of argument, that he might do so, 
still the bill of lading in this case set forth in the plea is not such a 
contract. It is at most a receipt for the goods with notice incorpo- 
rated therein that the carrier denies the liability which the law im- 
poses on him. It is no higher evidence of the contract than were the 
notices of stage proprietors brought home to the knowledge of theii: 
passengers. {Beekman v. House, 6 Rawle, 179 ; Clark v. Gray, 6 
East. 664 ; Broome^s Legal Maxims, 308 ; Chitty on Contracts, 667 ; 
6 Denio, 443 ; 4 Id. 349 ; 2 Kent's-Com. 607, note c.) 

XII. The interests of commerce, and especially of the people of 
this State, who transact so lar^e an amount of business with common 
carriers, require that the liability established by the common law be 
not impaired. . 

W. M. Evarts, contra, relied on the following points : 
I. The plea sets up that the plaintiffs' goods were received by de- 
fendants for transportation, (they being common carriers from New- 
York to Stonington, by water,) under a special contract set forth in 
the plea ; that by such contract, their liabilities as common carriers 
were restricted by the exception of certain casualties from their re- 
sponsibilities as insurers, and that the loss of the plaintifis' goods oc- 
curred by one of the excepted casualties, and without the fault or 
negligence of the defendants. The demurrer raises the question 
whether such a restriction of their liabilities may be legally made 
by such common carriers as the defendants. 



$H THE NEW-TORE LEGAL OBSERVER. 

N. Y. Superior Conrt^Dorr et a1. ▼. N. J. Steftm NaTigatioii Go. 

IL A'common carrier cannot, in general, refuse to carry for rea- 
sonable hire, and in the line of his business, and insist upon a lioalta- 
tion of his legal liabilities before he will do so. Such retusal subjects 
bim to an action. 

in. But if the bailor, rather than insist upon bis legal rights and 
remedies against the common carrier as such, choose to make a spe- 
cial contract with him for the transportation of his goods upon, a re- 
stricted liability, the relation pro hdc vice of bailor and private carrier 
for hire according to, and by force of the special contract, arises be- 
between them. 

IV. Such a contract is valid and will be upheld. The repudiation 
of it by the bailor, after gaining the object of his assent, would be a 
clear fraud upon the common carrier. 

V. The exceptions of dangers of the seas and of navigation has 
always been sustained in favor of carriers by water. That of fire is 
of similar character, their liability for loss by this cause being strictly 
in the nature of insurance, and having no connection with their spe- 
cific employment as carriers. 

VI. The nature of the employment at the present day, as much 
exposes the common carrier to fraud from the bailor as the reverse, 
and public policy is as much concerned to protect the carrier in his 
service, as the bailor in his property. 

VII. Neither public nor private necessity or convenience requires 
that common carriers, on the one hand, should be compelled to be in- 
surers against fire, unless the bailor insists upon it; nor that tbe 
bailor, on the other hand, should be obliged to pay rates of carriage 
which include compensation for insurance, unless he choose so to oo. 
To legally incapacitate the parties from separating by mutual contract 
the service of transportation and the responsibility of insurance, in- 
volves this absurdity. 

The counsel referred to the following authorities : Wyld v. Pick- 

ford, 8 Mees & Welsb. 442 ; HoUister v. Notden, 1 9 Wend. 234 ; Cole 

V. Goodmny Id. 251 ; Orange Co. Bank v. Brown, 9 Wend. 86 ; N. 

J. St. Nav. Co. V. Merchants* Bank, 6 How. 344 ; Gould v. fltff, 2 

Hill, 623 ; Wells v. The St. Nav. Co. 2 Comstock, 204. 

By the Court. Campbell, J. — The question presented for our 
consideration is, whether common carriers can by special contract re- 
strict their liabilities for losses which occur otherwise tban by the act 
of God or the public enemies. If the point was now for the first 
time raised, we should have considered it, if not entirely free from 
difficulty, at least as not leaving much room for doubt as to the cor- 
rectness of the conclusion at which we have arrived. The judgment 
of a majority of the late Supreme Court, pronounced in the case of 
Gould v. HiU, (2 Hill's Rep. 623,) was cited and urged on the part of 
the plaintiffs as settling the law in this State, that a common carrier 
cannot b^ special contract limit his liability. Though the court was 
divided in opinion, the cause does not seem to have been carried to 
the court for the correction of errors, and we are not, thereforei EWai« 
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what would have been the decision of the court of last resort. But 
the clear convictions of all of us that the case of Oould v. £Zi//» was 
not correctly decided, supported as we are by the Supreme Court of 
the United States, {Merchants^ Bank v. JVeti; Jersey Steam Navigutum 
Company, 6 Howard, 344,) and the great importance of the question 
to a commercial people, especially the importance of uniformity be- 
tween the courts of the State and the Union, in the rules of law regu- 
lating commercial transactions, compel us respectfully to dissent from 
the judgment in that case. 

We entirely concur in the conclusions at which that court arrived 
in the cases of Hottisier v. Nowlen^ and Cole v. Goodwin, 19 Wend. 
234 and 251, that stage-coach proprietors, as common carrriers, are 
answerable for the luggage of passengers, that they are regarded as 
insurers, and cannot restrict their common law liability by a general 
notice that the luggage of passengers is at the risk of the owners. 
The power of a common carrier to restrict his liability by a general 
notice, whether brot^ht home or not to the knowledge of the owner 
of the property, is discussed at great length and with distinguished 
ability and learning by Justices Bronson and Cowen in those cases. 

la the former case, that of HoUister v. Nowlen, Mr. Justice Bron- 
son, referring to the opinion of Lord EUenborough, in Nicholson y. 
WiUan, 6 East. 507, says, " Although this mode of reasoning is not 
the most conclusive, I shall not deny that the carrier may by express 
contract restrict his liability, for though the point has never been ex- 
pressly adjudged, it has often been assumed as good law,'' citing 
Aleyn 93 ; 4 Co. 84, note to Southcote's case ; 4 Burr. 2301, per 
Yates, J. ; 1 Vent. 190, 238 ; Peake N. P. Cases, 150 ; 2 Taunton, 
271 ; 1 Starkie B. 186. In the case of Nicholson v. fVillanf Lord 
EUenborough says, '* But considering the length of time during which 
and the extent and universality in which the practice of making such 
special acceptances of goods for carriage by land and water has now 
prevailed in this kingdom, under the observation and with the allow- 
ancef of courts of justice, and with the sanction also and countenance 
of the legislature itself, which is known to have rejected a bill brought 
in for the purpose of narrowing the carrier*s responsibility in certain 
cases, on the grounds of such a measure being unnecessary, inas- 
much as the carriers were deemed fully competent to limit their own 
responsibility in all cases by special contract, considering also that 
there is no case to be met with in the books, in which the right of a 
carrier thus to limit by special contract his own responsibility, has 
ever been, by express decision, denied," &c. So it was also said 
by Lord EUenborough, in Kerr v. Willan^H Starkie, 53, «* The hard- 
ship of the case cannot alter the liability of the party. By the com- 
mon law the carrier is responsible for the loss ot the goods, unless he 
enter into a special contract by which he Umits that responsibUity.** 
And in the same case, on a motion for a new trial, the court say, 
" No doubt the rule of law might be superseded in the particular 
case by special contract, since modus et conventio vincunt legem,^* so in 
1 BeU*s Commentaries, 6 Ed. 472, the author remarks, ** It seems 
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to admit of no doubt that as matter of contract, carriers, innkeepers, 
stablers and others, may, with the consent of those who employ 
them, undertake only certain risks and responsibilities.'' In the case 
of The Merchants* Bank v. New Jersey Steam Navigation Company f 6 
Howard, Mr. Justice Nelson says, " As the extraordinary duties^ 
annexed to his employment concern only in the particular instance 
the parties to the transaction involving simply rights of property, the 
safe custody and delivery of the goods, we are unable to perceive 
any well-founded objection to the restriction, or any stronger reasons 
forbidding it, than exist in the case of any other insurer of goods, to 
which his obligation is analogous, and which depends altogether up- 
on the contract between the parties." And Justice Daniel, in the 
same case, remarks, •• But a carrier may, in a given case, be ex- 
empted from liability for loss without fraud, by express agreement 
with the person for whom he undertakes, for I cannot well imagine a 
principle creating a disability in a particular class of persons to enter 
into a contract fraught with no criminal or immoral element, a disa- 
bility, indeed, extending injuriously to others who might find it ma- 
terially beneficial to make a contract with them/' In Gordon and 
Walker v. Little^ 8 Sargent and Rawle, 533, where the suit was 
against the defendant as a common carrier, and where there was an 
exception in the bill of lading of the dangers of the river, &c.. Chief 
Justice Tilghman says, '* If the case had rested solely on the written 
contract, there would, have been much to say in favor of the decision 
of the court, because, be the common law what it may, the parties 
have a right to alter or modify it by special contract, and when they 
have done so the question is, what is the construction of the contract ?" 
In the decision of the case of Gould v. Hillj Mr. Justice Cowen refers 
to his opinion in the case of Cole v. Goodwin^ as containing his reasons 
for that decision, reaffirming the position that there is no difference 
between a special acceptance or special contract, and a notice 
brought home to the owner of the goods, except in the evidence 
by which the responsibility of the parties is shown. This po- 
sition was denied by the Supreme Court of the United States, in 
the case oi New Jersey Navigation Comjfany v. Merchants^ Bank, and 
also by Mr. Justice Bronson in -the case o( Hollister v, Nowlen, where 
he says, " But conceding that there may be a special contract for a 
restricted liability, such a contract cannot, I think, be inferred from a 
general notice brought home to the employer. The argument is, that 
where a party delivers goods to be carried after seeing a notice that 
the carrier intends to Umit his responsibiUty, his assent to the terms of 
the notice may be implied. But this argument entirely overlooks a 
very important consideration. Notwithstanding the notice, the owner 
has a right to insist that the carrier shall receive the goods subject to 
all the responsibilities incident to his employment. If the delivery 
of goods under such circumstances authorizes an implication of any 
kind, the presumption is as strong, to say the least, that the owner in- 
tended to insist on his legal rights as it is that he was willing to yield 
to the wishes of the carrier." It is said that there may be an implied 
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special contract, where the carrier's notice is brought home to the 
bailor, and the assent of the latter can be presumed. That there is 
is an express special contract, where the contents of the notice are 
reducecf to the form of a contract and the express assent of the owner 
of the goods is given. While the courts of England have recognized 
the former, and have given to it force in favor of the carrier, the 
courts of this State have rejected it. But the power and right of a 
carrier to limit his liability by an express special contract, as before 
mentioned, has been denied only in the case of Goold v. HilL A 
common carrier has, in truth, two distinct liabilities — the one for losses 
by accident or mistake, where he is liable by the custom of the realm 
or the common law as an insurer — the other, for losses by default or 
negligence, where he is answerable as an ordinary bailee. It would 
certainly seem but reasonable that he might by express special con- 
tract restrict his liability as insurer, that he might protect himself 
against misfortune, even though public policy should require that he 
should not be permitted to stipulate for impunity where the loss oc- 
curs from his own default or neglect of duty. Such we understand 
to be the doctrine laid down in the case of the New Jersey Transpor- 
tation Company v. Merchants* Bank, in 6 Howard, and such we con- 
sider to be the law in the present case. The right and the power to 
make such contracts is for the benefit of all parties. The owner of 
the goods may prefer to select his own insurer. He may have con- 
fidence in the integrity and good faith of the carrier, and that his 
property will not be lost through default or neglect, when he knows 
that in case of its destruction by fire, or other calamity, the carrier 
will be unable to respond for the loss. If no contract can be mkde, 
he must pay the carrier for bis risk as insurer, and he must also pay 
a premium to others for his protection against the same loss for which 
the carrier stands responsible. It may be remarked, that the act of 
1 William IV., c. 68, passed in 1830, while it declares that no public 
notice or declaration snail be construed to hmit or in anywise affect 
the liability at common law of common carriers, with a single excep- 
tion, also provides that nothing in this act " shall extend or be con- 
strued to annul or in anywise affect any special contract between 
such common carrier and any other parties for the conveyance of 
goods and merchandize." If the courts of England had departed 
from the old rule of the common law by giving effect to notices, the 
statute has restored the rule, and in doing so expressly recognizes the 
power to make special contracts. 

The necessity of allowing carriers upon the seas to make special 
contracts with the owners of property committed to their care, was 
early seen and recognized, and exceptions in bills of lading, restrict- 
ing the carrier's liability, have from time to time been added. The 
same necessity exists as to the domestic commerce in this vast coun- 
try of ours, where the internal trade is so extensive, reaching as it 
does over the greater part of a continent; traversing rivers in length 
equal to the distance across the Atlantic ; stretching out over large 
inland seas ; where the amount of property annually carried has 

VOL. vm* 46 
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swollen up to hundreds upon hundreds of millions of dollars ; where 
there exist extensive lines of transportation extending through diffe- 
rent States, and controlled in different'parts by the several owners, 
and where insurance companies are organized for the protection of 
the owners of the property thus transported. 

It will at once be seen how important it is that the law which regu- 
lates the duties and liabilities of those who are the owners and the 
carriers of this property, should be uniform throughout all the States. 
And when once an important question like the present is settled by 
the Supreme Court of the United States, there should be a uniformity 
as far as practicable. In the present case, if we were to follow the 
ruling in the case of Goold v. Hilly we should do so with the full 
knowledge that if the case, upon the same pleadings, was in the other 
end of the Hall, the judgment would be in favor of the defendants. 
It is not necessary to discuss the question whether a bill of lading is 
evidence of a special contract, or when accepted by the owner, 
forms such special contract. It has been so held ; but the pleadings 
in this case admit that it does constitute a special contract. 

We are all of opinion that a common carrier may, by an express 
special contract, limit or restrict his common law liability as an in- 
surer for the safe transportation and delivery of goods entiusted to 
him. 

The judgment must be for the defendants on the demurrer, but 
with liberty to the plaintiff, on payment of costs, to withdraw the de- 
murrer, and take issue or reply any new matter. 



SELECTIONS FROM RECENT ENGLISH DECISIONS. 
Before a Full Bench. 

Lowe v. Boss. 

ACTION FOR use AND OCCUPATION ENTRY BY LESSEE NEW TRIAL. 

A lessor cannot bring an action for use and occupatiqn af^rainst the lessee unless the lessee htm 
entered in purraance of the lease, and it makes no di&rence whether the lease be to com- 
mence at once or in future. 

This was an action for use and occupation, tried before Maule, J., 
at Kingston, at the last Spring Assizes. There was a verdict for the 
plaintiff for ^22 10s., with liberty for the defendant to move to enter 
a nonsuit. A rule nisi was subsequently obtained, against which 

DowdestoeUj (M. Chambers, Q. C, with him,) now showed cause. 
This rule must be discharged. The question is, whether an action 
for use and occupation can be brought against a lessee before entry. 
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Parke, B. — ^It is clear that where there has not been an entry, an 
action for use and occupation cannot be maintained. The only ques- 
tion in our minds is, whether there has been an entry. 

DowdeswelL — There was no entry. The defendant entered the 
house on a Sunday, and the plaintiff's family and a lodger were then 
in the house. He went there to see the house, and not for the pur- 

!)08e of taking possession. The entry was by special license, and in 
act amounted to no entry. 

Alderson, B. — The judge treated this as no entry. There does 
not seem to have been an entry at all. 

Parke , B. — An action of debt on the covenant in a lease may lie 
before entry, but in order to maintain an action for use and occupa- 
tion there must be an entry. Here the entry was by leave, and 
where the act is congeable, there is no entry. (Co. Lit. 245, b.) 

Shee^ Serj., contra. — ^In this case there was an entry by the defen- 
dant. It comes more within the latter portion of the passage in Coke 
upon Lyttleton, *• but if the mulier cometh upon the ground of his own 
head, and cutteth down a tree, or diggeth the soil, or take any profit, 
these shall be interruptions ; for rather than the bastard shall punish 
him in an action of trespsiss, the act shall amount in law to an entry, 
because he hath a right of entry." Here also the defendant had a 
right of entry, and his entry must be considered an exercise of that 
right. There was on the 16th of August a complete contract, which 
would prevent the landlord from letting his house to anybody else. 
The defendant was tenant under that lease, and no action of trespass 
could be brought against him. There was no evidence of an invita- 
tion in this case, nor even of a permission. 

Alderson, B. — The question is for a reasonable man to say what 
is the effect of the act — whether from its nature it appears to be ad- 
verse. 

Shee. — 2dly. An actual entry is not necessary. A distinction has 
been made between a present and a future demise. {Piners v. Jud- 
son, 6 Bing.206; WoUey v. Wading, 7 Car. & Payne, 60.) 

Parke, B. — It is equally true as to a present as a future demise, 
that an entry is necessary. 

Shee. — Tindal, C. J., in the case of Smith v. Twoart, 3 Scott, N. R. 
372, has laid it down that an entry is not necessary. The same doc- 
trine is also laid down in Neal v. Swind, 2 Cr. & Jer. 377. 

Platt, B. — In that case there was clear possession ; the jury had 
found it. 

Parke, B. — It seems to me very odd this point should be started. 
I thought the point had been clearly setded. In order to occupy, a 
tenant must have possession of the land. In the meantime it is only 
an interesse termini. 

BaviU, on the same side. — The doctrine of irUeresse termini does 
not apply to a lease to commence at once. {Bellasis v. Burhury 1 
Lord Kaym. 171 ; Williams v. Bosanquet, 1 Br. & Bing. ; Ryan v. 
Clerk, 13 Jur. 1000.) Entry is not necessary to vest a lease. 
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Pabke, B. — ^I assume that in this case there was a valid lease. 
There remain, therefore, two questions to be considered : first, whe- 
ther there was an entry. That question was decided in the negative 
by the jury at the trial, and I do not see any reason to disturb their 
verdict in that particular. The second question is : there being no 
entry, can an action for use and occupation be maintained ? I cer- 
tainly consider that point fully decided in the case of Edse v. Staf- 
fordf 1 C. & J. 391, where it was held that the action will not lie. 
That case was followed bj Haw v. Kenneth 3 Ad. & E. 659. The 
rule is also very clearly laid down in How v. BenneU lo Nation v. 
Tozer^ the same law is* also laid down. Against these authorities 
there is only the dictum of Tindal, C. J. It is unnecessary for the 
decision of the case. These cases have clearly decided that there 
must be a holding or occupation, in order to support an action for use 
and occupation. It is not necessary in every case that the defendant 
should be tenant to the plaintiff, but he must have possession of* {he 
land either actual or constructive. The rule must therefore be dis- 
charged. 

Alderson, B.J and Platt, concurred. 

Rvle discharged. 



(Srtmfatal iCato^ 

Crown Cases. 

Cases reserved for the consideration of the Jitdobs. 

Regina v. Hawkins, 

Larceny — Embezzlement. 

If a servant receives from his master gtMKJs to sellf and appropriates them to hia own use, he b 
not goilty of embezzlement» bat larceny. 

The prisoner was tried upon an indictment containing counts for lar- 
ceny and for embezzlement. The evidence was, that he had received 
goods from his master for the purpose of selling them, and had fraud- 
ulently appropriated them to his own use. The jury were directed 
to acquit the prisoner of larceny, and convict him of embezzlement ; 
but a case was reserved. 

E* W. Coxy for the prisoner. 

Patterson, J. — How can this be embezzlement ? 

Colliery contra, was then called upon. R. v. Murray ^ 1 Mov. & C. 
276, is certainly against a conviction ; but there is an earlier case 
the other way ; InghamU Cap. 2 Russ, 179 ; and R. v. Murray has 
been somewhat qualified by jR. v. Ma^ters^ 1 Den. C. C. 332. 

WiLDB, C. J. — The defendant did not receive these goods for and 
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on account of his master, for the purpose of being accountable to him 
for them, but from his master for the purpose of selling them and ac- 
counting for the proceeds. According to JR. v. Murray j these cir- 
cumstances do not constitute the offence of embezzlement ; and that 
case is quite consistent with the other two which have been men- 
tioned. Conviction reversed* 



RcDlttD. 

VOL. V. BARBOUR'S REPORTS. 

This work is a continuation of the Reports of the Supreme Court of the 
State of New-York, and contains a selection of cases of interest to the pub- 
lic and the profession. 

The legislature of the State of New- York, in April, 184S, passed a law 
to protect the rights of females in respect to their real and personal estate. 

The second section of the act of the legislature is as follows : — " The real 
and personal property, and the rents, issues and profits thereof, of any fe- 
male now married, shall not be subject to the disposal of her husband, but 
shall be her sole and separate property, as if she was a single female ; except 
80 far as the same may be liable for the debts of her husband heretofore con- 
tracted." 

A judicial construction of the above section of this statute, appears at 
page 474 of the volume before us, in the case of White v. White. 

This was a case of a married woman, who filed a complaint against her 
husband, the defendant, to restrain him from the management and control of 
the real estate of the wife, and from the receipt of the rents, issues and pro- 
fits of the same, which he claimed to do, and stating that the defendant had 
expelled the plaintiff from the house and premises, which belonged to her 
by descent from her father's estate , and that such expulsion was done by 
force and violence; and that the defendant had refused to let the plaintifiT 
return and live in the house or upon the premises ; and accompanied with 
a refusal of the defendant to provide for her or her family. The parties 
were lawfully married in 1819, and there were still living, the issue of the 
marriage, six children. 

To this complaint the defendant interposed a demurrer, 1st. that the court 
had no jurisdiction of the action, and no power to grant the relief demanded. 
2d. That the rights of the husband to this property became vested at the 
time of the marriage, or when the wife came into the possession of this real 
estate, which was in 1828. 

His Honor Judge Mason, of the Sixth Judicial District, heard this cause, 
and he, in giving his opinion on the case, came to the following conclusion : 

1st. That the act of the legislature above mentioned is unconstitutional 
and void, so far as it relates to existing rights of property in married persons 
at the time the act was passed. 

2d. That the legislature cannot by any statute divest the vested rights of 
property legally acquired by any citizen of the State, and transfer them to 
another against the will of the owner. 

3d. That the contract of marriage is a civil contract, and that a husband, 
by marriage, as the law stood in 1828, in New- York, on the birth of an issue 
of that marriage, became a tenant by courtesv and was entitled to the pos- 
session of, and the rents, issues and profits of the wife's real estate during 
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his natural life. And that it was not in the power of the New-York legisla- 
ture to pass a law to divest the husband of these rights thus acquired. 

4tb. That the act of the legislature of New-York, so far as it went to de- 
stroy the vested rights of the husband as tenant by courtesy of the wife's real 
estate, was repugnant to that provision of the constitution of the United 
States which prohibits a State from passing any law impairing the obliga- 
tion of contracts. 

After a very able and learned opinion of the judge, he ordered that the 
defendant should have judgment on the demurrer. 

There are many other very valuable cases in the volume before us. One 
will be found at page 613. 

Carroll v. The Farmers* Loan and Trust Company, wherein the court held 
that the contract in litigation was void for usury. 

This was a case where a company, upon an application made to it by a 
• borrower for a loan, issued its certificate payable at a future time, and bear- 
ing an interest of six per cent., and took from the borrower an agreement 
to repay the amount of the certificate with interest at 7 per cent. 

We would also call the attention of the public and the profession to an- 
other work recently issued, which is a report of cases argued and deter- 
mined in the Court of Appeals of the State of New-York, by Greorge F, 
Comstock, State Reporter, with notes and references by a member of the 
New-York bar. 

The case of Wells v: The Steam Navigation Company, found at page 204, 
is one of much interest to the commercial public, as showing what the lia- 
bilitv of tow-boats are on the Hudson River. 

The plaintiffs were ov^ners of a canal boat engaged in transporting goods 
on the Hudson river, Erie, and Chemung canals, from New- York to Nor- 
wich, in the county of Chenango. 

The defendants were owners of the steamboat Sandusky, and undertook 
to tow the canal boat from New- York to Albany, and after the steamboat 
bad left the pier at New-York, with the canal boat in charge, the canal boat 
Btruck against a pier iu the upper part of the city, some three or four miles 
from the place of starting, and by the collision was stove and sunk, damag- 
ing the canal boat and cargo $10,675. The action was brought to recover 
this damage, and at the Circuit the plaintiff recovered this amount. The 
Circuit Judge held, that the owners of the steamboat were common carriers. 
But the Court of Appeals held that they were not common carriers, nor 
were they bailees of any description. 

That they were not carriers or bailees because the property is not deliver- 
ed to them, or placed within their exclusive custody or control. 

That the canal boat, for most purposes, remains in the exclusive care of 
the owners or servants of it. 

In this case a new trial was granted on the ground that the defendants 
had not been guilty <^ any want of care, skill or prudence, in the present 
case, which evidence had been excluded at the trial by the Circuit Judge. 

This opinion appears to us to be in conflict with that of Alexan'ler v. Green^ 
7 Hill's Rep. 533. The Court of Errors in that case, by vole of 17 to 1, 
decided that tow-boats were common carriers, and that they could be made 
liable as such for the loss of canal boats held in towage on the Hudson river, 
although the master and owners of the canal boat, as well as the crew, might 
remain on board the canal boat during its towage. 

We will call the attention of the learned reader to a new edition of John- 
son's Cases in the Supreme Court and Court of Errors of the State of New- 
York. This work was originally published by Mr. Johnson, the eminent 
reporter, of New-York, in three volumes. The cases were such as firose 
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in the State of New-Tork from and including the year 1799, to and includ- 
ing the year 1803. 

The first edition of this work was published as early as 1807. A new 
edition of this work has been published in 1819, by Messrs. Banks & Gould, 
with additional cases, with notes and references to the American and Eng- 
lish decisions, by Lorenzo B. Shepherd, Esq., Counsellor at Law. During 
the time of ihe running of these casf s, Morgan Lewis, James Kent, Jacob 
Radcliff, Brockholst Livingston, Smith Thompson, Robert R. Livingston, 
John Lansing, graced the Bench of the Supreme Court and the Court of 
Chancery of the State of New-Tork. These were the times when the judi- 
cial character of the State of New-York was rising from its cradle to ster- 
ling manhood, and when judges were reverenced for their learning and in- 
dustry as well as integrity. No man in those days wished to be a judge 
unless he was qualified for the business. 

Mr. Shepherd's Notes to these cases are a great acquisition to the value 
of the work. They refer to a great number of decisions ; and the statutes 
bearing upon the subject, as well as decisions, have been noted at each case* 

The last case reported in the original was that of the People against Cros- 
well, for a libel against Thomis Jeflferson ; and the question here discussed 
was, whether the defendant could give in evidence the truth of the matters 
charged. The majority of the court, on motion for a new trial, were aeainst 
the proposition. This brought forward the celebrated provision of the New- 
York law, whereby the truth of the matter contained in the publication 
charged as libellous in evidence for a justification, provided that the 
defendant sbould make it satisfactorily appear that the matter charged 
as libellous was published with good motives and for a justifiable end. 

There is an appendix at the end of the third volume, being cases selected 
from Mr. Justice Rad cliff's notes. 

We knew Mr. Justice Radcliff personally.' His mind was imbued with 
learning and equity. Justice and right were the polar stars of his deci- 
sions, and while he was on the bench no man who sat as a judg^e ever was 
or could be in more public favor. 

We hope that the last edition of Johnson's Cases will share the favor of 
the profession, and we are sure that whoever reads them will find his pains 
well rewarded. 



BREACH OP PROMISE OF MARRIAGE. 

A rather novel decision was recently given in the Court of Com- 
mon Pleas, (England,) in a case for breach of promise of marriage. 

Laycock v.Pichslay, (15 Law Times, 279.) The defendant plead- 
ed that before any breach of the promise " by eKher party, it was 
agreed by and between the plaintiff and defendant, that the plaintiff 
and defendant should be, and they then were absolved and discharg- 
ed'' from the contract. At the trial, a letter from the defendant was 
put in, the material passage fram which was as follows — '' I tell you 
candidly and plainly that I cannot perform the part which would be 
expected of me." To which a reply by the plaintiff was given in' 
evidence — " Since it is your wish, we will part." 

It was held by Creswell and Talfourd^ J. J., WUde^ C. J., dissent- 
ing, that the defendant was not discharged from his promise. Oei- 
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wellf J,, observed — " There is no doubt in this case that there was a 
promise of marriage, and that it was broken before action. The 
case, then, rests upon the question, Was there a mutual discharge ? 
It is said the case lies in the letter of the 3Ist of May, and the 
answer to it. At the trial the learned judge said, he did not find in 
those letters any mutual recision of the contract, or any words hav- 
ing a technical eiTect relieving the defendant from his promise, and I 
agree with him. He says he will not marry her, and she says, I sub- 
mit. If we are to travel out of those letters, and all the circumstan- 
ces are to be looked at, then it was a question for the jury. I think 
the letter of the 31st of May from the defendant to the plaintiff much 
stronger than that from the plaintiff to the defendant's mother. But 
whether it was or was not for the judge to decide upon these two 
letters alone, be decided rightly ; if, on the other hand, it was for the 
jury to decide on them, looking at the whole circumstances of the 
case, they decided rightly ; therefore, this rule must be discharged." 
Tal/ourdt J., said — *' Whether this was a question for the court or 
for the jury, the verdict was right. This was an engagement lasting 
a very long time ; some of the best years of the plainti6Ps life have 
been in this manner lost to her. She had a stronger object than the 
defendant in maintaining the contract. I think all the letters from 
first to last show an intention on the plaintiff's part to break off the 
engagement, and on hers to sustain it. It seems to me that her let- 
ter in reply to his terminating the contract, is nothing more than a 
submission, and not a compliance such as be h^s a right to take ad- 
vantage of. This rule should therefore be discharged." 



BEAUTIES OP SPECIAL PLEADING. 

In a case recently tried in England, before Chief Justice Campbell, 
(Holloway v. Bentley,) the judge expressed himself in condemnation 
of the abuses of special pleading, as illustrated by the number of 
pleas filed by the defendant. The action was brought to recover 
j£300, the amount of a bill of exchange. The defendant pleaded in 
bar no less than seventeen special pleas, which, instead of simplify- 
ing the issue to be tried, appeared, as the Chief Justice observed, 
*» intended to mystify the case, and render it most difficult for the 
jury to understand." 
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Before DUER, MASON, and CAMPBELL, Jattices. 

Thb Nbw-York Biblb and Common Prayer Book Society, Ap^ 

pellanis^ v. John E. Andrbws and others, Respondents. 
The General Theological Seminary op the Protestant 

Episcopal Church in the United States and others v. 

The same Respondents. 

Held, that the gift by will of a rain of money at the death of the rarriTor of four aonaitaiita» 

to an incorporated religious society was a contingent legacy, and lapsed by the expiiEtioa of 

the charter of the society before the death of the last annuitant. 
Held also, that had the legacy been vested, still the assignment of it would have been void, at 

it was clothed with a trust <which from its nature could not be delegated. 
Held also, that courts of equity have no power to decree the execution of pious or ebaritabla 

usea, when there is neither a trustee, nor a cestui que trust, the English cy pre§ doctrine in 

relation to such uses never having been adopted in this State. 
Held also, that pious uses inconsistent with the general rules of law were not recognized by 

the law of this State, even before the adoption of the Revised Statutes. 
Held also, that a bequest of a sum of money to the General Theological Society of the Proteet- 

ant Episcopal Church in trust to apply the income to certain specified uses was void, the 

Seminary having no power by its charter to accept and execute a trust of any description. 
Held also, that the trust was an entire limitation, and as some of the uses were plainly illegalt 

it was void upon that ground also. 
Decree of Vice-Chaneellor declaring the invalidity of both legacies affirmed, but without eoata 

npon the appeal. 

Henry Pope died in the year 1827, leaving a considerable real and 
personal estate. By his will he (among other bequests) gave two 
thousand dollars to found a scholarship called " The Kindred Scho- 
larship," to the Protestant Episcopal Theological Education Society in 
this State, and their successors, in trust ; which legacy he revoked by 
a subsequent codicil. He then gave, after the death of certain annui- 
tants, to the children of his nephews and nieces, and the children of 
Mr. Benton, except one, all his residuary estate, to be equally divided 
among them ; directing his trustees to sell his lands, if they consider- 
ed it best, and on the death of the last annuitant, to distribute it 
among his beneficiaries. 

By a codicil to his said will he gave, at the death of the last an- 
nuitant named in his will, fifteen hundred dollars to The^Auxiliary 
New-York Bible Society, to accumulate for twenty-one years, or un- 
til it became five thousand dollars ; the interest to be applied by 
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them to the purchase and distribution of Common Prayer Books ; 
revoked the bequest to the Theological Education Society, and gave 
the same to his trustees, in trust, to pay and deliver the same to any 
Theological School, Seminary or College in this State, formed by the 
authority of the General Convention of the Protestant Episcopal 
Church of the United States, for Theological education, at the death 
of the testator, of within twenty-one years after the death of the last 
surviving annuitant, in trust, to apply the same to the education of 
one of his kindred for an Episcopal clergyman, or in default of there 
being any one fit for such ministry, then to compensate a lecturer 
on the truth of Christianity during the sittings of the Episcopal 
Convention. The fund was to accumulate during such portion of 
the twenty-one years, as such institution was not in existence, and 
the whole was to lapse, in case of a failure of such institution to ex- 
ist, into the residue of his estate. 

In the year 1824, the testator having purchased some land at New- 
Utrecht, made a second codicil, by which he directed that to go into 
the residue of his estate. The trustees named in the will never acted, 
and letters of administration with the will annexed were granted to 
the defendants, Andrews and Destowe. 

A bill was filed by some of the nephews and nieces of the testator, 
on behalf of themselves and all other residuary legatees, to procure 
a construction of the will and distribution of the estate ; the last an- 
nuitant having died in December, 1844. 

At the death of the testator there was a Theological Seminary as 
described in his will, which is still in existence, incorporated in ' 
April, 1822, without any specification of its powers or capacities* 
The Auxiliary Bible and Common Prayer Book Society was also in 
existence at the death of the testator, but the charter of the latter ex- 
pired in 1837, before the death of the last annuitant ; but a new so* 
ciety was incorporated in the year 1841, which is still in existence 
by the name of** The New- York Bible and Common Prayer Book 
Society" ; the former, before its charter expired, assigned to certain 
trustees all their property, on trust, to assign the same to any society 
established for similar purposes. These two incorporations claimed 
the several legacies given to such societies in the will. 

The cause was Heard before the assistant vice-chancellor, (Ro- 
bertson,) who decreed as follows : — 

That the lands in the will and codicils mentioned, were not con- 
verted into personal estate by the will, and that the residuary devise 
to the children of the nephews and nieces of the testator were void 
as to such children as were living at his death, and were aliens ; and 
that the shares or interests devised to such aliens descended to the 
heirs at law of the testator, if any of them should be competent to 
take, and if not, to the residuary devisees ; and as to the residue of 
the residuary devise, that the same was valid, and ought to be carried 
into effect. 

That the legacy of two thousand dollars bequeathed to the trustees 
of the Protestant Episcopal Theological Education Society in the 
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State of New-York, mentioned in the first codicil to the said will, and 
claimed by the General Theological Seminary, was void, as not be- 
ing given on the trusts for which the said seminary is entitled to take 
and hold the same, and as not being given on such lawful charitable 
uses as are carried into effect in this State by law. And that the 
amount and increase of the said legacy ought to fttU into the residuary 
personal estate of the testator ; but as to tne coins and medals in the 
said will and codicils mentioned, the bequest was valid, and the 
same ought to go to the said defendants, the General Theological Se- 
minary aforesaid. 

That as to the legacy in the codicil, bequeathed to the Auxiliary 
New-York Bible and Common Prayer Book Society of $1500, by the 
said codicil directed to be accumulated for twenty-one years after the 
death of the lastof the four annuitants in the will named, or until the 
same should amount to five thousand dollars, that the same was 
void, as involving an unlawful accumulation and tending to a perpe- 
tuity, and that the amount of that legacy and its increase ought to 
form a part of the testator's residuary personal estate. 

The defendants, the New- York Bible and Common Prayer Book 
Society, appealed from so much of his honor's decree as adjudged 
that the legacy bequeathed to the New-York Bible and Common 
Prayer Book Society of fifteen hundred dollars, and directed by the 
codicil bequeathing the same to be accumulated for twenty-one years 
after the death of the last of the four annuitants in the will named, 
or until the same should amount to five thousand doUarsj to be void, 
as involving an unlawful accumulation and tending to a perpetuity/ 
&c. 

The defendants, the General Theological Seminary of the Protes- 
tant Episcopal Church, also appealed from that part of his honor's 
decree which adjudged that the legacy of two thousand dollars in 
the will bequeathed to the trustees of the Protestant Episcopal Theo- 
logical Education Society in the State of New-York, mentioned in 
the first codicil to the said will, and claimed by the General Theolo- 
gical Seminary, was void, as not being given on the trusts for which 
the said Seminary is entitled to take and hold the same, and as not 
being given on lawful charitable uses as are carried into effect in, this 
State by law. 

Murray Hoffman^ in support of the appeal of the New- York Bible 
and Common Prayer Book Society, made and argued the following 
points : — 

I. — The assistant vice-chancellor decides against the validity of the 
bequest, on the ground that a term of twenty-one years after the ex- 

Eiration of a life or lives in being, is never allowed as a term in gross, 
ut only where dependent upon minority. 

The case is to be governed by the law before the Revised Statutes ; 
the will and death being prior thereto. 

The assistant vice-chancellor has overlooked the case of Bengough 
v. Edridge^ 1 Simons, 173 ; affirmed in the House of Lords, 7 Bligbi 
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N. Series, under the title of Cadell v. Palmer^ (also 10th Bingham, 
149.) 

By the unanimous opinion of the judges and Lord Chancellor, it 
was settled " that the limit is a life, or lives in being, and twenty-one 
years afterwards, without reference to the infancy of any person 
whatever." (Lewin on Perpetuities, Law Library, vol. 36.) 

II. — 1. The legacy vested in the Auxiliary New-York Bible and 
Common Prayer Book Society, before the expiration of its charter. 

[The will is dated Dec. 14, 1821. The codicil 3d Feb. 1822. The 
testator died April, 1827. The charter of the Society expired March 
28th, 1837. 26th March, 1837, date ofassignmenttoF.DePeysterand 
others. Assignment 1st July, 1837, to the defendants, N.York Bible 
and Common Prayer Book Society.] Thing v. Ring^ 1 Watts, R. S. 
206 ; Packman v. Gregory^ 4 Hare, 396 ; Bech v. Bwm, 7 Beavan, 
492 ; Hammond v. Maul^ 1 Colyer, Ch. Rep. 281 ; Qoulboum v. 
Brooks, 2 Y. & Wei. 692. 

2. If the legacy was vested, then it was transmissible and assign- 
able. Lewis V. Smith, 1 Iredell's N. C. Rep. 146. 

3. And then it is the naked case of a failure of a trustee, which 
this court will supply. Gibson v. McCall, 1 Richardson's Rep. 174; 
Attorney Gen. v. Jolly, 1 lb. Eq. Rep. 99. 

So the defendants may take either by transfer or by appointment of 
the court as a proper trustee in the room of the former Society. 

III. — A guarded modification of the English doctrine o(cy pres, is 
not condemned or forbidden by our authorities ; is equitable in itself; 
ia requisite to carry out a testator's intention ; and is important to car- 
ry out and perfect the growing doctrine as to charities in our country. 

The English cases are of two classes : 1. Where the bounty has 
been diverted from the intended purposes of the giver, to those diffe- 
rent from or repugnant to his principles. 

2. When the bounty has been applied to the same purposes as 
the testator intended, identically, or substantially ; but a different 
body or agent to administer it has been appointed. 

Of the first class are such cases as Baxter's case, 1 Vernon, 248, 
noticed in Modgridge v. ThachweTl, 7 Vesey, 73. Under the second 
head may be classed the following cases. Attorney Gen. v. Bouyer, 3 
Vesey, 714; Attorney Gen. v. Wamsay, Id Vesey, 231 ; Modgridge v. 
ThcLckwell, 7 Vesey, 69 and 13, Vesey, 116. See also Haybets v. 
Trego, 6 Russell, 113; Story's Eq. ^ 1176. 

3. The doctrine thus modified is not opposed by any authority in 
the United States, and is supported by some. 

The argument of President Tucker, in Gallego v. Attorney Gfen., 3 
Leigh, 473, does not affect it. 

See argument of Mr. Sergeant in Vidal v. Girard*s £x., 2 How- 
ard, 162 ; Gay v. Wilkite, 2 Dana, 170 Kentucky. 

4. If a legacy is given to trustees to distribute in charity, and they 
die in the testator's life time, although the legacy is lapsed at law, 
(and if they had taken it to their own use it would have been gone 
forever,) yet it will be enforced in equity. Story's Eq. Jr., ^ 1166 ; 
Attorney Gen. v. Hickman, 2 Eq. Ca. Ab. 193 ; Mills v. Farmer, 1 



THE NEW-TOBE LSGAL OBSERVER. 365 

N. Y. Superior Court. — N. Y. Bible and Com. Prayer Book Society v. Andrews et al. 

Merivale, 55, 100 ; White v. White, 1 Br. C. C. 12 ; Walsh v. Otad- 
stone, 13 Simons, 1 PhillipSi 290, on appeal; Modgridge Y.ThackweU, 
7 Vesey, 69. 

The learned counsel also, in support of the appeal of tl^e General 
Theological Seminary, made and argued the following points : — 

I. — The testator intended that any society or incorporation substan- 
tially answering the description of a theological school, seminary or 
college within the State ot New-York, formed or established under 
the authority, or with the approbation and consent of the General 
Convention of the Protestant Episcopal Church of the United States 
of America, for the instruction or education of young men intended 
for the ministry in the said church, which might be m existence at 
the death of the last annuitant, should take the sum of $2,000 therein 
bequeathed. 

II. — The defendants in this suit were at the death of the testator, 
and on the 28th day of December, 1844, the day of the death of such 
last annuitant, an incorporated body, for such purposes, and formed 
with such authority and consent. 

III. — The bequest is a mere personal legacy, payable out of any 
funds in hand at the death of the last annuitant, whether personal 
estate, rents or profits, or proceeds of real estate. The decision of 
the assistant vice-chancellor treats it as a devise of land, which it is 
not. 

IV. — If the legacy in question could not be paid out of the pro- 
ceeds of real estate, then an account of the personal estate should 
be taken separate and apart, and if a surplus appears after pay- 
ment of debts and funeral charges and expenses, such surplus 
should be applied in whole or in part to the payment of the pe- 
cuniary legacies. 

And in taking such account, any debt of the testator secured by 
mortgage of real estate, should be treated as payable out of such real 
estate, and the proceeds thereof. Ram on Assents, 342, and cases ; 
Attorney Gen. v. Thinchelsea, 3 Brown C. R. 381 ; Williams v. Ken- 
shaw, cited 1 Keen, 244, n. ; Rogers v. Rogers, 1 Paige, 188. 

The bill admits that the personal estate was inventoried at 
$56,921 82. 

V. — The most unfavorable view which can be taken of the ques- 
tion is, to suppose the legacy payable out of the proceeds of real 
estate, directed or authorized to be sold by the trustees. It would 
then be a vdid gift, even under the Revised Statutes ; certainly be- 
fore them. Orphan Asylum v. McCartee, 9 Cowen, 438 ; Methodist 
Church v. Wright, 1 Hoffman's Rep. 202 ; ShotweWs Exec. v. Mott, 
2 Sandford's Ren. 53. 

VI. — The real estate was converted under the provisions of the 
will into personalty, so that all questions respecting the legality of 
the bequest are to be determined upon the basis of the whole fund 
being personalty. Methodist Ep. Church. 1 Hoffman's Rep* 

VII. — The legacy it is clear is perfectly well given, and the de- 
fendants, The Theological Seminary, are entitled to it| unless the 



366 THE KEW-YORE LEGAL OBSERVER. 

N. Y. Saperi<« Court. — N. Y. Bible and Com. Prayer Book Society t. Andrews et aL 

• 

clause respecting the power of the trustees under the will defeat the 
gift because those trustees refuse to act. 

The legacy is absolute, to a party competent to take for an object 
recognized as lawful. Solier*s Ex. v. St. Qauly 12 Metcalf, 260. 

The trustees under the will were to be trustees for every purpose, 
this included. Their other duties would necessarily cease at some 
period after the last annuitant came of age. Their duties in this re- 
spect would last for an indefinite period. 

. But their oflBce, viz., the participation in the selection of students 
under this part of the will, was in their capacity of trustees — as trus- 
tees, they were the donees of the power to select. Therefore a legal 
change of trustees of the will makes a legal change of persons to ex- 
ercise the power — creates new donees of the power, so to speak. 
Manifestly, if the court had been applied to to appoint new trustees 
on the resignation of the old, the new ones would succeed to these 
powers under this clause, as well as to any other under the will. 

This is the very thing now sought for by the present bill. It is to 
change or substitute new trustees to execute the will. 

The law is laid down in the matter of Fitzgerald^ and in other 
cases, 1 Lloyd & Goold, 20, 23, by Lord Sugden. Lord Sugden 
was the framer of the English act respecting trustees. 

The law is explained by him as this : Before his statute new trus- 
tees could only be appointed upon the resignation, death or removal 
of former ones by a bill filed in the court, making all interested par- 
ties. By his act a petition was allowed for the purpose in certain 
cases. See also Lewin on Trusts, 473, Law Library, 24. 

The case of Gibson v. McCall, 1 Rich. Law Rep. 174, and the At" 
tomey Gen. v. Jolly , 1 Rich. Eq. Rep. 99, are very strong to this effect. 
They were decided in 1844. One great point settled is, that where 
the object of the trust is legal, the cpurt will never let it fail, if for a 
charity, for want of a trustee. See a.ho ShotwellY.Mott, 2 Sandford, 
53 ; KnUkem v. Luthern Churchy 1 Ibid. 

Now it is, I submit, not only the right but the duty of the court, 
where trustees are made necessary by a party to effect a legal ob- 
ject, and those selected fail, to appoint new ones. It must be re- 
membered in this case that the trust or office is not purely personal 
as if given to A, but is placed in certain official persons and tneir offi- 
cial successors. 

The court might, therefore, appoint for this particular purpose 
some of the individuals now holding the situations specified in the 
will, and their successors in such situations. 

Daniel Ltrrd^ for the respondents, the executors, made and argued 
the following points : — 

I. — 1. The legacy to the Auxiliary New-York Bible Society was 
a gift, at the death of the last annuitant, until which time this legacy- 
was not vested but contingent. Before the death of the last annui- 
tant, the society expired. The legacy, therefore, if valid, lapsed. 

2. The legacy, it for a charitable purpose, was yet to be adminis- 
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tered in the discretion of the corporate body made trustee ; it could 
not be executed by a mere assignee after mesne assignments ; the 
New- York Bible Society is not within the trusts of the assignment of 
July 1, 1837. 

3. The New York Bible and Common Prayer Book Society was 
in existence at the date of the will, codicil and death of the testator, 
and was not made his legatee ; to give the legacy to it would be a 
gift the testator neither made nor intended. 

II. — 1. The legacy to the Auxiliary New-York, &c., Society was for 
an accumulation for twenty-one years ; the legacy was only given upon 
the condition of such accumul^ion. This accumulation this Society 
had no power by its charter to make, and therefore the legacy is voidf. 

2. It is also void as a perpetuity at common law ; the legacy is fet- 
tered for four lives before vesting, and then for a term of twenty-one 
years, not depending on a life or a minority; and is therefore 
void. 

III. — 1. The legacy to the Theological Seminary is void, because 
it is not given to the chartered corporation for its chartered purposes, 
to be managed according to its charter, but upon special trusts ; the 
corporation had no power to take and execute such tmsts. 

2. The trust was for the education of one of the testator's kindred ; 
and for an accumulation until such kindred should be fit to be a cler- 
gyman or should terminate. 

3. The trust was then for the preaching of an annual sermon. 
These were not trusts within the charter. 

DuER, J. — Without adopting the reasons of the vice-chancellor, 
we are constrained to affirm his decree, upon grounds to which he 
has not adverted in his opinion, and which we shall proceed to state 
with as much brevity as may be consistent with their distinct expo- 
sition. We agree entirely with the learned counsel for the appel- 
lants, that the bequests which are the subject in litigation must be 
treated as pecuniary legacies, notwithstanding it might become the 
duty of the executors, in the event of a deficiency of the personalty, 
to sell the lands in order to satisfy them ; nor was this position, as 
we understood the learned counsel for the respondents, meant to be 
denied by him ; and as it is not probable that it will be hereafter dis- 
puted, it is needless to cite authorities in its support. 

The bequest to the Auxiliary New-York Bible and Common Prayer 
Book Society, and which is now claimed as its assignee by the New- 
York Bible and Common Prayer Book Society, we are satisfied, was 
a contingent, not as the learned counsel for the appellants was forced 
to contend, a vested legacy. It could not vest even in interest until the 
death of the last annuitant, since the gift itself, from the terms in which 
it is expressed, is made to depend upon the contingency of the cor- 
porate existence of the Society at that time. The distinction between 
the bequest of a sum of money at a particular specified time, and a 
similar bequest j^ayai^ or to be paid at the same time, is somewhat 
refined, and it is probable seldom exists in the mind of a testator, but 
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It is established by so long a series of decisions that it must now be 
regarded as a constituent part of the law, which it is our province 
and duty to administer. In the second case the gift is immediate, 
and only its payment postponed. In the first, the gift itself is post- 
poned. In the language of the books, the time in the second case is 
annexed to the payment; in the first, to the substance of the gift. 
The first is a contingent, the second a vested legacy. A vested le- 
gacy, when the legatee dies before the time fixed for its payment, 
passes to his personal representatives, or if it has been previously 
assigned by him, to his assignee. A contingent, upon the nappening 
of the same event, is wholly extinguished, and sinks into the resi- 
duum, for the benefit of the residuary legatees or next of kin, and a 
previous assignment is necessarily defeated, since every such assign- 
ment, if otherwise valid, is subject to the same contingency as the gift 
itself. {Stapleton v. Charles^ Prac. in Chan. 307 ; Jackson v. Jackson^ 
2 Brown's Par. Cases, 254 ; Bolger v. MackeUj 5 Ves. 609 ; Smell v. 
J)ee, 2 Salk. 486 ; Cruse v. Barley, 3 P. Wm. 20 ; Onslow v. South, 
1 Eq. Cases Ab. 296, PI. 6 ; Hanson v. Graham, 6 Ves. 241 ; Butcher 
V. Leach, 6 Beav. 391 ; 2 Williams* Ex'rs, 1061, 1060 ; 1 Roper on 
Legacies, by White, pp. 666, et seq.) There is, however, an excep- 
tion from the general rule, that a gift to take effect at the death of a 
particular person, is contingent during his,life. If during his life a 
beneficial interest is given to him, or to any other person, in the capi- 
tal of the sum bequeathed, the legacy is construed as a vested re- 
mainder, and is not defeated by the antecedent death of the legatee. 
(2 Will. Ex. pp. 1066, 7, and cases ib. cit.) But it is manifest that 
this exception is not applicable to the present case, since, under the 
provisions of the will, neither the annuitants, nor any other person 
during their life time, had any beneficial interest either in the capital 
sum bequeathed or in its income. The sum of the annuities payable 
to the three annuitants who survived the testator, was only three 
hundred dollars, which was far less than the whole income of the tes- 
tator's estate, and the surplus income the executors and trustees were 
directed not to pay over to any person, but to accumulate until thedeath 
of the hist of the annuitants. Hence^ had the present bequest been an 
absolute gift to a natural person to take effect at the death of the last 
of the annuitants, it is impossible to doubt, upon the authorities, that 
it would have lapsed by the antecedent death of the legatee, and we 
know no reason, nor was any attempted to be given, why the same 
rule must not be applied where the gift is to a corporate body and is 
accompanied with a trust. The continued existence of the corporate 
body until the period when the gift is to take effect, is just as cer- 
tainly a condition precedent to the vesting of the legacy, as that of 
the individual. In this case, the Auxiliary N. York Bible and Com- 
mon Prayer Book Society at the death of the last annuitant, by the 
prior expiration of its charter had ceased to exist, and the necessary 
consequences are, that the legacy has lapsed, and that the title set up 
by the appellants, the New-York Bible and Common Prayer Book 
Society, wholly fails. 
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Had it been possible for us to say that the legacy was vested, we 
should still have been compelled to hold thut its payment could 
not be decreed to the appellants as its assignees. The assignment 
under which they claim was void in its origin. The gift to the 
Auxiliary Society was not absolute, but was clothed with a trust 
from which it could not be separated, and which from its nature 
was incapable of being assigned. The assignment of a trust is a 
delegation of the office of trustee. It is the substitution of a new 
trustee, and (his power of delegation and substitution never exists un- 
less it is expressly given by the instrument creating the trust. In 
all other cases the trust implies a personal confidence which mayle 
renounced but cannot be transferred. {Attorney General v. Scott ^1 
Yes. sen. 413 ; Alexander v* Alexander^ 2 Yes. sen. 643 ; Adams v. 
Clifton, 1 Russ. 297 ; Lewin on Trusts, 262.) 

It is, however, alleged that although either from the lapse of the 
bequest, or the invalidity of the assignment, there may be no trustee 
before the court entitled to claim the payment of the legacy, it is 
our duty as a court of equity to enforce the execution of the trust with 
which it is clothed, and for that purpose to appoint a new trustee to 
whom its payment may be decreed ; and, certainly, if we have this 
power and are bound to exercise it, we could have no hesitation 
in selecting the appellants as trustees, and in making the required 
decree in their favor. If the trust exists, it is to them that its execu- 
tion ought to be entrusted. 

The present existence of the trust is, therefore, the question next 
to be considered. Whether from the nature of the use to which 
the income of the legacy is directed to be forever applied, namely, 
the purchase and distribution of Books of Common Prayer, there is 
a valid and subsisting trust, the execution of which has devolved 
upon the court, is, in our judgment, the only questiop, in the cause, 
that can create and justify a serious doubt. It is certainly a ques- 
tion which, from the extensive application of the principles which it 
involves, is of far more than ordinary importance, and we admit 
that its determination has been rendered somewhat embarrassed and 
difficult by prior decisions. The inquiry, upon which it compels us 
to enter, is, whether pious or charitable uses, wholly inconsistent with 
the rules of law in relation to all other trusts, were in force in this 
State prior to the adoption of the Revised Statutes. The will of this 
testator took effect some years before the Revised Statutes were 
adopted, and consequently it is not by their provisions, but by the 
law of the State as it then existed, that our determination must 
be governed. 

Before we proceed to this inquiry, however, it will be proper to 
consider a preliminary objection which has been raised on the part 
of the respondents, and upon which the vice-chancellor seems to 
have rested his decision in their favor. If this objection is well- 
founded it supersedes the necessity of any further discussion. The 
gift to the Auxiliary N. York Bible and Common Prayer Book Soci- 
ety, is in its nature an executory bequest, and the objection is, that , 
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as such it exceeds the limits allowed by law and as too remote, is 
void in its creation. It is trne that the principal sum of $1500 is to 
be paid to the Society at the death of the last annuitant, but the So- 
ciety is directed to accumulate this sum for the period of 21 years, 
or until it shall amount to $5000, and it is therefore certain that 
during the term of accumulation the 'full vesting of the gift is sus- 
pended. The gift is a limitation to take effect at the end of the 
term. The vice-chancellor thought this objection to be fatal, and 
upou this single ground, that an absolute term or terrain gross, hav- 
ing no reference to an actual minority, cannot be added to lives in 
being, so as to enlarge the period of suspense, held the legacy to be 
void. In the opinion, however, that such an addition to lives in being 
is prohibited by law, the learned vice-chancellor certainly erred. 
He was misled by his reliance on the case of Beard v. Westcott^ (6 
B. & Aid. 801 ; S. C, 1 Turn. R. 25,) and was greatly mistaken in 
supposing that this case, as understood by him, is consistent wfth all 
the prior decisiotis, and has ^ot been overruled by any that are sub- 
sequent. It is exceedingly doubtful whether the Court of King's 
Bench by its certificate in Beard v. PFestcott, meant to afl5rm the doc- 
trine which the vice-chancellor adopts, but which the Court of Com- 
mon Pleas by its previous certificate on the same case had distinctly 
rejected, {Beard v. Westcott, 5 Taunt. 413 ; vide opinion Bayley,B., 
7 Bligh New R. 238.) But admitting that the judges of the King's 
Bench meant to decide the question as the vice-chancellor interprets 
their certificate, their decision has been expressly overruled by the 
very deliberate judgment of the House of Lords, in the subsequent 
case of Cadell v. Palmer^ (7 Bligh, 203.) By this judgment, which 
was founded upon the unanimous opinion of the attendant judges^ 
and which affirmed the concurrent decrees of the vice-chancellor and 
chancellor, {Bengough v. Eldridge, 1 Sim. 173,) it was definitively 
settled that where an absolute term, having no reference to a mino- 
rity and not exceeding 21 years, is added to lives in being, a limita- 
tion to take effect only at the end of the term is not too remote, but, if 
otherwise valid, will be sustained. And the same rule is plainly de- 
ducible from several prior decisions. {Lloyd v. Carew, 1 Shower, P. 
» C. 137 ; Goodman v. Goodrighu 2 Burr, 873 ; Goodtitle v. Wood$^ 
Willis, 211.) And long before had been laid down in the broadest 
terms by text writers of the highest authority, by Blackstone, (2 
Black. Com. 174,) by Wooddeson, (2 Wood. 229.) And above all, by 
the profound Fearne, and his deeply learned commentator, Butler. 
(Tearne on Ex. Dev. 7 Ed. pp. 117, 399, 470 ; Con. Rem. 429, 438.) 
It may not be improper to add, thdt this rule was plainly understood 
by the Revisers to be the settled law, several years before the decision 
of the House of Lords in Cadell v. Palmer^ since, in their notes to the 
chapter of real property, they state as one of the alterations in the law 
which they proposed and the legislature adopted, that " the period of 
21 years after a life or lives in being is no longer allowed as an abso- 
lute term, but the rule is restored to its original object by being 
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confined to the case of actual infancy." (Rev. Notes, 3 R. S. 2d ed. 
p. 672.) 

As we cannot agree with the vice-chancellor that the bequest to the 
Society is rendered void by the postponement of its vesting, we nniust 
proceed to the inquiry, whether we are bound to execute the trust 
that accompanies the gift, by the'appointment, and through the me- 
dium, of a new trustee. It is familiar law that equity will never suf- 
fer a trust to be defeated by the mere circumstance that there is no 
• trustee in whom the legal title is then vested, but the rule, as general 
can only be applied where the trust is valid, and there is a cestui que 
trust before the court, who claims its execution. As a general rule, 
chancery has no power to compel the performance or decree the exe- 
cution of ii trust, where there is neither a trustee nor a, cestui que trust. 
The trust is then wholly void in equity as well as at law, and this is 
emphatically true when the trust involves a perpetuity ; when, as in 
the present case, it locks up forever the capital of the property or fund 
which it embraces, and calls for a perpetual sbccession of trustees to 
administer the income. 

Let it be admitted that pious and charitable uses are an exception 
from these general rules, it by no means follows that we are bound, or 
have the power, to execute the present trust. We have recently held 
in the case of Ayres v. The Methodist Episcopal Churchy (8 N. Y. Le- 
gal Observer, p. 17,) that where a charitable use is general and inde- 
finite, no persons being certainly designated as objects of the intend- 
ed bounty, the administration of the trust Jf there is no trustee^ belongs 
in England, not to the Court of Chancery, but to the crown, so that the 
chancellor in decreeing the execution of the trust, is acting, not in the 
exerciseoftherightfulandproperjurisdictionofhiscourt, but as the de- 
legated minister of a royal prerogative. No reasons have been given, nor 
authorities cited, to induce us to change or modify the opinion which we 
then expressed, that discretionary powers similar to those which are 
exercised by the Lord Chancellor as the delegate of the crown, have 
never been exercised or claimed by the Courts of Equity in this State, 
and cannot be assumed without ^ entire disregard of the principles 
upon which our government is founded. The English cy pres doc- 
trine in its application to charitable uses, and in both the branches 
into which it is divided by the learned counsel for the appellants, is 
the fruit and result, not of a judicial, but of an arbitrary discret^ion, 
contemning and disregarding the rules by which the Court of Chan- 
cery in the exercise of its own proper jurisdiction over trusts has in- 
variably been governed. We rejected the doctrine in the case to 
which we have referred, and we must reject it now ; since it cannot 
be denied that the use which is attached to. the present bequest is 
just as vague and indeterminate as to the persons to be benefitted, as 
those, which, in that case we refused to execute. 

Such would be our decision, even if we assented to the doctrine 
that charitable uses, contravening the general rules of law in relation 
to trusts and perpetuities, were in this State recognized and sustained 
by law prior to the adoption of the Revised Statutes. But as we can- 
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not assent to this doctrine, it is not necessary, nor do we deem it ex- 
pedient, to place our decision upon the narrow ground that has been 
stated. We hold that the use which in this case is attached to the 
legacy became illegal as soon as the legacy itself had lapsed. It be- 
came illegal when there ceased to be a corporate body entitled to 
take under the will, and enabled by its charter to accept the trust. 
We place our decision upon the broad ground that, when the will took 
effect, the Court of Chancery in this State could not rightfully compel 
the performance, or in any mode decree the execution of a charitable 
use, creating or involving a perpetuity, unless where the property was 
given to a corporation which by the terms of its charter was enabled 
to accept and execute the trust. The same question was before us 
and was very fully argued in the case of Ayres v. The Methodist £pt*- 
copal Churchy and we now adopt as a court the views which were 
then explained as those of the individual who delivered our judg- 
ment, namely, that the only law giving a sanctiop to charitable oses, 
violating the general rules of law in relation to trusts and perpetui- 
ties, which was in force in this State at any time prior to tne adop- 
tion of the Revised Statutes, was derived exclusively from the pro- 
visions of the English statute of charitable uses, the famous statute 
of Elizabeth, and consequently when that statute together with all 
other English statutes was' repealed, was intentionally and wholly 
abrogated. The reasons that have led us to this conclusion are fully 
stated in the opinion to which we have referred, and it is needless 
now to repeat them. It is sufficient to say, that it appears to us quite 
incredible, that an enlightened legislature, when it repealed the sta- 
tute of Elizabeth and the statutes of Mortmain, meant to disregard 
and overrule the soundest maxims of public policy, and establish a 
system which the wisdom and experience of ages had condemned 
and rejected. It is, therefore, incredible that it meant to give to 
every individual the power of rendering his whole estate, real and 
personal, forever inalienable, by devoting its income to any use 
or purpose that he might deem, or others persuade him to believe, 
was pious or charitable. In othe^words, it is incredible that the le- 
gislature meant to enable every individual, under the form of a trust, 
'* to found a corporation unlimited in its duration, and incapable of 
dissolution, having no power to dispose of its property, yet unrestrict- 
ed as to the amount it may hold." 

In the present case we go still further, and shall refer our denial 
of the power of our chancellor to sustain and execute a use similar 
to that which the legacy creates, to a much earlier period than the 
repeal of the statute of Elizabeth.' The use attached to this legacy 
is not a charitable use in the usual and legal sense of the term. It is 
strictly a pious use, not otherwise charitable than as the noblest office 
of charity is the dissemination of religious truth ; but it is impossible 
for a court of justice to sustain a use upon this ground, unless in a 
country where the truths of religion have been settled and defined 
by law, or judges have a discretionary power to determine and de- 
clare them. If at any period in the judicial history of the State, it 
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has been wilhin the power of our Court of Chancery to decree the 
execution of a pious use violating the general rules of law, this branch 
of its jurisdiction was, in our judgment, wholly abolished long before 
the statute of Elizabeth was repealed. It was wholly abolished when 
the constitution of 1777 was adopted. Under a constitution which 
extends the same protection to every religion and to every form and 
sect of religion — which establishes none and gives no preference to 
any, there is no possible standard by which the validity of a use as 
pious can be determined. There are no possible means by which 
judges can be enabled to discriminate between such uses, as tend to 
promote the best interests of society by spreading the knowledge and 
mculcating the practice of true religion, and those which can have 
no other effect than to fostfr the growth of pernicious errors, to give 
a dangerous permanence to the reveries of a wild fanaticism, or en- 
courage and perpetuate the observances of a corrupt and degrading 
superstition. Hence, unless all uses, that may be denominated 
piouSj shall be subjected to the same rules as other trusts, we shall 
find no escape from this alternative, either all uses for a religious 
purpose, whether the religion which they are intended to aid be true 
or false, rational or absurd, must be upheld and enforced, or the uses 
connected with a particular form of religion, must be selected, as the 
special and exclusive objects of favor and encouragement. If we 
adopt the first course, we renounce the principle upon which pious 
uses were first introduced and upon which alone their defence 'can be 
rested, namely, their tendency to benefit society by diffusing the 
knowledge and practice of true religion. We disregard and practi- 
cally deny the eternal distinctions between truth and falsehood, and 
give the sanction of law to the pernicious absurdity, that all religions, 
however contradictory in their tenets and in their precepts,* have a 
just and equal claim, not merely to the protection, but to the favor of 
government — are not simply to be. toler&ted, but encouraged. If 
we adopt the second alternative, we violate that equality between 
different religions and different forms and sects of religion which the 
principles of our governmegt, ajid the provisions of our consitution, 
are designed to secure. We create an odious distinction, in the power 
to dispose of their own property, between different classes of citizens, 
and by dedaring that the religion which we favor is alone true, we 
establish it, in a restricted, it is true, but in a definite sense, asthe re- 
ligion of the state. 

We are quite aware of the answer that has sometimes been given 
to this objection. Christianity, it has been asserted, is now, in a mo- 
dified sense, the religion of the state. It is so, as a part of that com- 
mon law which our ancestors introduced and we have retained. 
Christianity, therefore, furnishes the test that is desired, so that in 
judging of the validity of a use as pious, we have only to inquire 
whether it is in harmony with the doctrines that Christianity teaches. 

The maxim that Christianity is part and parcel of the common law, 
has been frequently repeated by judges and text writers, but few 
have chosen to examine its truth, or attempted to explain its meaning. 
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We have, however, the high authority of Lord Mansfield, and of his 
successor, the present C. Justice of the Queen's Bench, Lord Camp- 
bell, (Campbell's Lives of Chief Justices, vol. 2, p. 613,) for staling 
as its true and only sense, that the law will not permit the essential 
truths of revealed religion to be ridiculed and reviled. In other 
words, that blasphemy is an indictable offence at common law. The 
truth of the maxim in this very partial and limited sense may be ad- 
mitted ; but if we attempt to extend its application, we shall find our- 
selves obliged to confess that it is unmeaning or untrue. If Chris- 
tianity is a municipal law in the proper sense of the term, as it must 
be, if a part of the common law, every person is liable to be punish- 
ed, by the civil power, who refuses to embrace its doctrines and fol- 
low its precepts. And if it must be conceded that in this sense the 
maxim is untrue, it ceases to be "intelligible ; since a law without a 
sanction is an absurdity in logic, and a nullity in fact. Let it be 
admitted, however, that Christianity is a part of 'the common law, in 
any sense of the maxim which those who assert its truth may choose 
to attribute to it. The only effect of the admission is to create new 
difficulties, quite as impossible to be overcome as those that have 
already been stated. How, we would then ask, in judging of the . 
validity of a use as pious, are we to apply the test which Christianity 
is said to furnish ? It will not be pretended that the common law 
has supplied us with any definition of Christianity, yet without a ju- 
dicial knowledge of what Christianity is, how is it possible to deter- 
mine whether a particular use alleged to be pious, is or is not consis- 
tent with the truths which Christianity reveals ? No religious use has 
been, or can be created, that does not itnply'the existence and truth 
of some particular religious doctrine ; and hence, when we af- 
firm the validity of a use as pious, we necessarily affirm the truth of 
the doctrine upon which it is founded. Inacountry where a definite 
form of Christianity is the religion established by law, the difficulty 
to which we refer is not experienced, since the doctrines of the estab- 
lished church then supply the criterion which is sought, but with us, 
it can readily be shown, that the difficulty is not merely real and se- 
rious, but insuperable. Let us suppose that a Roman Catholic had 
devised his whole estate, real and personal, to trustees and their 
heirs, in trust, to apply the income forever, one half to the purchase 
of indulgences for the benefit of such as might seek them, and the 
other moiety, to the payment of daily masses for the safety of his soul, 
and that the validity of this devise were the question how to be deter- 
mined. In England such uses are held to be void, as superstitious, 
but the statute by which they are declared so we have repealed, and 
some other rule or principle must be found to govern our decision. 
The uses, it is manifest, imply the existence and truth of certain im- 
portant doctrines. They imply that our Saviour has delegated to the 
pope, as his vicar upon earth, the absolute and unconditional power 
of pardoning sin. They imply the existence of a purgatory, and the 
duty and ef&cacy of prayers for the dead. Such is the necessary 
import of thei^ises, upon the validity of which, guided by the light of 
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Christianity, we are required to pronounce. Shall we, by sustaining 
them as pious, in effect declare that the doctrines which they imply 
belong to the class of truths which the New Testament reveals ? Or, 
shall we by rejecting them as superstitious, condemn as false and 
corrupt the ancient faith which so large a class of our citizens avow 
and follow ? Are these questions over which we as judges, what- 
ever we may privately think, have any jurisdiction ? Are they ques- 
tions which any court of justice in this state, at any time since the 
formation of our present government, could rightfully entertain and de- 
cide ? Yet 8i)ch are the questions that must be considered and decid- 
ed, if uses inconsistent with the general rules of law are to be sustain- 
ed as pious, and the proper test of their legality as such is their cor- 
respondence with the doctrines of Christianity. For ourselves, were 
the case that we have supposed now before us, we should not hesi- 
tate in pronouncing our judgment. Abstaining from any remarks 
upon the nature and tendency of the uses, neither admitting them to 
be pious nor condemning them as superstitious, we shotild hold the 
devise to be entirely void as repugnant to those wise and salutary 
rules of law which forbid the citizen to withdraw his property beyond 
a limited period from that free circulation which the interests of 
commerce and the healthful action and permanence of our re- 
publican institutions alike demand. And if this would be a proper 
decision in the case supposed, it is manifest that the same judgment 
ought to be pronounced in every case where a trust which involves a 
perpetuity is sought to be maintained upon the sole ground of its 
piety. We may be disposed to regret that a perpetual trust for the 
distribution of that sublime manual of true devotion, and perhaps 
the noblest of human compositions, the book of Common Prayer, 
cannot be sustained, but the regret must cease when we reflect that it 
can only be sustained upon a principle that would render just as va- 
lid a similar trust for the circulation of the monstrous fables of the 
Talmud, or the gross impostures of the Koran. 

Had the Auxiliary New- York Bible and Common Prayer Book 
Society been a living corporation at the death of the last annuitant, 
we strongly incline to think that the case would be free from difficul- 
ty, since the use to which the income of the legacy is directed to be 
applied is one of the purposes for which the Society was incorporated. 
We incline to think that the use creates a trust which the Society by 
a fair interpretation of its charter was empowered to accept ; but as 
the legacy never vested and could not be assigned, the appellants, 
the New- York Bible and Common Prayer Book Society, have no title 
or interest upon which a claim for relief can be founded. They have 
not a " locus standi injudicio,^^ nor, for the reasons that have been 
stated, can we secure the performance of the trust by appointing a 
new trustee to whom the payment of the legacy may be decreed. 
As a lapsed legacy it has sunk into the residuum. 

We pass to the second legacy, the bequest to the General Theolo- 
gical Seminary, and a few observations will here suffice to explain 
• the grounds of our decision. 
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It is not denied that'the Seminary fully ansv^ers the description in 
the codicil, of a seminary established under the authority of the Ge- 
neral Convention of the Protestant Episcopal Church, for the Instruc- 
tion in Theological Learning of Young Men intended for the Ministry 
in that Church ; and hence, had the gift been absolute, we see no 
reason to doubt that it would have been our duty to decree its pay- 
ment. But the legacy, in this as in the preceding case, is clothed 
with a trust, and the objections are — 1. That the seminary is not em- 
powered by its charter to accept and execute a trust of any descrip- 
tion. 2. That in this case, the trusts, or a portion of them, are en- 
tirely foreign to the purposes for which the seminary was established 
or incorporated. And lastly, that as the seminary is incompetent to 
take, this court has no power to compel the performance of the trusts, 
as there is no cestui que truit^ and they involve a perpetuity. This 
last objection, if either of the two first is valid, it will be unnecessary 
to consider ; it is covered by the decision we have already made, 
that unless there is a trustee authorized by law to perform the trusts, 
a pious use, if inconsistent with the general rules of law, is wholly 
void. It is only upon the ground that the uses which are attached to 
this legacy are pious that they are asserted to be valid, and it is not 
denied that they involve a perpetuity. 

The first question, then, is, whether the seminary is competent to 
take and hold any property, real or personal, as a trustee. 

Let it be admitted that a corporation merely by virtue of its incor- 
poration, without any express authority given by its charter, has the 
same capacity to take property upon trust as a natural person. It 
is manifest that it can only be authorized so to take when the trust it- 
self is lawful. When the trust, as creating a perpetuity or for other 
reasons, is contrary to the general rules of law, it is immaterial 
whether the legal title be given to a corporation or to an indivi- 
dual. In either case the limitation is wholly void unless the cor- 
poration, by the true interpretation of its charter, is authorized to 
accept and execute the trust. And we think that this authority, 
when not given in terms, may be justly implied whenever the ob- 
ject of the trust, the end which it seeks to accomplish, is the pur- 
pose or one of the purposes for which the corporation was crea- 
ted. 

It is . certain that the uses which in this case are a^ttached to the 
legacy, had it been given to an individual, would have rendered it 
illegal and void ; and the only inquiry that remains is, whether they 
are legalized by the charter of the Seminary. In other words, is the 
object of the trust which these uses create one of the purposes for 
which this Seminary was incorporated ? It is somewhat remarka- 
ble that the act of 1822, (Sess. Laws, 1822, p. ,) by which the 
Theological Seminary was incorporated, contains no specification 
whatever of the objects or purposes of the incorporation. It gives to 
the Seminary the power of taking and holding by devise or purchase 
real or personal estate, of which the annual income shall not exceed 
a certain limited amount, but without specifying the uses to whidi 
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either capital or income shall be applied, it declares that the corpo- 
ration shall have power to dispose of all its real and personal estate 
at its own will and pleasure. As this absolute power of disposition 
is co-extensive with the property which the Qeminary is authorized to 
hold, it seems necessarily to exclude the presumption that it was in- 
tended by the legislature that any portion of that property might be 
rendered inalienable by the operation of a trust. At any rate, the 
terms of the charter are not such as to enable us to say that the uses 
of the trust in the present case correspond with any object or purpose 
for which the institution was incorporated. It is true that the very 
name or title of the institution suggests, and must have suggested to 
the legislature, that its general object is the education of youth for the 
ministry of the Episco[»al church, and this general object the legisla- 
ture by granting the charter may be said to have sanctioned ; but as 
the foundation of perpetual scholarships is plainly not a necessary 
means of accomplishing the object, we have no right to say that it 
was meant to be sanctioned by the legislature, especially as the very 
words of the charter, in their natural construction, exclude the sup- 
position. We regret to find that the charter of ihis'noble institution 
IS so exceedingly defective. Looking to the objects which the institu- 
tion seeks to accomplish, and to the most expedient moans of their 
accomplishment, we cannot doubt that its charter ought to contain ex- 
press provisions relative to the foundation of professorships and scho- 
larships, and an express authority to receive donations in trust for 
these purposes ; but we have no power to amend the charter ; we 
must construe its provisions as they are, and would violate our duty 
should we attempt by a constrained and violent construction to make 
them correspond with our personal wishes. 

Were it possible to overcome or evade the objection that the Semi- 
nary has no power to hold property in trust at all, and certainly not 
when the trust as a perpetuity, is illegal, another objection remains 
which, even had the charter expressly authorized the foundation of 
perpetual scholarships, would have compelled us fo say that theirust 
annexed to this legacy 'renders the gift inoperative and void. The 
truat is not limited to the application of the income of the capitals 
which it locks up forever, to the maintenance of a scholar to be se- 
lected and nominated in the manner that the will provides, but the 
testator, foreseeing that a vacancy in the scholarship might occur 
that could not be immediately supplied, provides for the contingency 
by declaring that during the continuance of every such vacancy the 
annual interest of the capital sum bequeathed shall be given to a per- 
son to be appointed by the Bishop of the diocese of New- York, who 
shall deliver a lecture in Trinity church, in the city of New-York, 
upon the evidences and truth of the Christian religion, on the day of 
the opening of the Convention of the Episcopal Church. It cannot 
be pretended that this use, the application of the interest to the pay- 
ment of an annual religious lecture in Trinity church, not to the stu- 
dents of the Seminary but to the Convention of the church, had any 
relation to the objects for which the Seminary was incorporated. It 
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is a foreign and extrinsic use, creating a trust which upon no con- 
struction of its charter was the Seminary authorized to accept and 
execute. It is, therefore, a general pious use, without a trustee or 
a cestui que trust, and involving a perpetuity. As such it is abso- 
lutely void, and the necessary effect of its invalidity is to avoid the 
entire limitation of which it is a constituent and essential part. It is 
no answer to say that the contingency of a vacancy in the scholarship 
may not occur. It is settled law, that to render a limitation void, 
which if sustained would create a perpetuity, it is sufficient that the 
event upon which it depends may happen ; and here the event is not 
merely possible, but almost certain to happen. 

Nor can we get over t-he difficulty and sustain the trust by holding 
that this particular use alone is void. The trust so created by the 
testator is entire and indivisible, and cannot be separated without de- 
feating its main intent. Should we direct that during a vacancy in 
the scholarship the interest of the legacy shall be paid to the repre- 
sentatives of the testator, as the vacancy might never ^be filled, and 
during its continuance the capital is locked up, the objection of a per- 
petuity retains all its force. And should we direct the capital itself 
to be paid over, the perpetual scholarship is gone, and the principal 
intent of the testator defeated. The retaining of this capital by the 
Seminary is of the essence of the trust, a necessary condition of its 
fulfilment ; and as this condition is illegal the entire limitation must 
be void. 

There are other weighty objections to the Validity of the trust 
which we forbear to notice, since those that have been stated, we 
cannot but think, are demonstratively fatal. 

The decree of the vice-chancellor must, therefore, be affirmed as 
tx> both legacies, but without costs upon this appeal. In the actual 
state of the decisions the appeal was eminently proper, and we trust 
that the proceedings will not stop here. It is desirable that the vexed 
and highly interesting questions which the case involves shall be 
finally settled ; and we earnestly hope that they will be settled by 
an appeal from our decision to the court of ultimate resort. 
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Btton Uie HonoraUe ALEXANDER W. BRADFORD, Sonogatau 

In thb matter of the Estate of Gurdon Wheeler, deceased. 

A beqnest to A. L. upon several " eonditiont and regulations" one of which if to pay to J. 

H. W. f 1500 ^* Vfithin two years** from the tesUtor's decease, does not lapse 1>y the death 

of J. H. W. before the expiration of the two years. 
TiineiD this case is not of the sabstaoee of the gift, but relates only to the payment, which is' 

postponed for the cooYenience of the first legatee. 
The condition in faror of J. H. W. is legatory, and constitutes him a legatee- The benefit on 

his death snrriTes and passes to his representatives. 
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The legacy to A. L. is conditional, and anleas he perform the conditions he cannot take the 

gift. If he accept the beqaest he most perform the conditioni. 
By the civil law the death of J. fl. W. before the expiration of the time limited for payment, 

prevented the strict performance of the condition, and consequently the vesting of the legacy 

in A. L. ; bat in eqoity payment to the penonal representatives of J. H. W. will be receive^ 

as performance. 

Ths facts appear in the opinion of the court. 
George C. Goddardt for the petitioner. 
David Graham^ for the executor. 

The SuRRoaATE : — The testator after directing the payment of his 
funeral expenses and debts out of the property belonging to him in 
the firm of Andrew Lester & Co., bequeathed his interest in the as* 
sets of the firm, and of the late firm of Lester, Holmes &Co., unto 
Andrew Lester, upon several " conditums and regulations" the last of 
which was, *^Yhat he give to Jeremiah H. Wheeler the ium of one thou^ 
sandjive hundred dollars ^ within two years from my decease,*^ Jeremiah 
H. Wheeler and Andrew Lester were appointed executors, and qua* 
lified. Wheeler died within two years after the decease of the tes- 
tator, and his executor now demands payment of the sum directed 
to be paid by the above condition. 

I have recently had occasion to examine somewhat minutely the au- 
thorities bearing upon the vesting of legacies, where the gift was con- 
nected with a certain future time in no wise depending upon any act 
of the legatee, or upon any event to occur to him, such as arrival at 
age or marriage. Had the testator required his executors to pay 
to Wheeler $1500 at two years after his decease, thus making a be- 
quest in the form of a simple direction to pay at a future time, even 
then, in accordance with the views I entertain of the decisions on this 
subject, in oVder to determine whether the vesting of the legacy Was 
postponed, or its payment only, recourse ought to be had to all the 
provisions of the will to ascertain the testator's intention. The ap- 

{)ointment of Wheeler as executor, and the various provisions in his 
avor, beside the one in question, would tend to.exclude the probabi- 
lity of any other motive in giving Lester the period of two years to 
pay this sum, than that of allowing the firm a su£Eicient time to wind 
up its affairs. 

It is a mistake to suppose that the mere annexation of a future 
time to the gift of a legacy is in itself enough to constitute lime of the 
substance of the gift. This was certainly not the rule of the civil 
law. (Pandectes, pt. 4, lib. 30, tit. 1, sec. 1 ; Polhier, vol. 12, p. 4.) 
And the current of the recent decisions runs strongly in favor of the 
more reasonable doctrine, that although there be no other bequest 
than in the direction to pay or distribute infuturo^yei the vesting will 
not be deferred unless, upon the whole will, such appear to have been 
the evident design. {Fackham v. Gregory^ 4 Hare, 398 ; Leeming v. 
Sherratty 2 Hare, 14 ; Shattuck v. Stedman, 2 Pick. 468 ; Patterson v. 
EUis^ £xm 11 Wend. 259.) It is not, however, necessary to discuss 
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that proposition, as the 'present case, in my opinion, turns upon^ an 
entirely different point. ' 

The legacy to Andrew Lester is a specific, (2 Williams on Ex'rs, 
996, 1002 ; EllisW. Walker, Arab., 310,) not a general bequest, sub- 
ject to the. payment of debts, and to the performance of certain spe- 
cified conditions. Any beneficial interest under a will is of a legatory 
character, and the gift to Lester on condition that he give S1500 to 
Wheeler, constituted Wheeler as well as Lester a legatee. {Baker v. 
Dodge, 2 Pick. 620.) 

1. Was the legacy to Wheeler conditional. It might have been, if 
made to depend on his marriage orarrival at age, or upon any other 
uncertain event, if such were the clear intention. But there is no- 
thing in the direction to pay him, which sounds in condition, except its 
dependency on an option of Lester to be exercised within a certain 
time. There is a manifest difference between a legacy to be paid or 
a condition to be performed at a certain time, or mthin a certain lime. 
This distinction was well recognized in the civil law. ^ condition 
framed thus, " Stichus, si intra annum decimum heredi meo dederit, 
liber eslo ; statim solvendo eum liberum esse sine mora futurum.** 
(Polhier's Pandectes, vol. 13, p. 262.) " Let Stichus be free if he 
give to my heir so much within ten years ; the immediate payment 
of this sum to the heir, will make him free without delay." The ob- 
ject of this mode of fixing a period within which the first legatee may 
perform the condition in favor of the second legatee, cannot, from the 
very nature of the case, be to defer the payment in order to prevent a 
vested interest passing to the second legatee before the time, but on 
the contrary, the condition is evidently framed for the convenience of 
the first legatee, to give him' ample time to perform instead of binding 
him down to a specified date at which the thing is to be done. 

On the other hand, the legacy to Lester is by the terms of the wi!l 
expressly conditional. A testamentary condition is a future and un- 
certain event upon the existence of which the testator has made his 
bounty to depend. (Polhier's Pandectes, vol. 13, p. 265.) Lester in 
this case is a legatee on condition ; that is, the condition applies to 
him and his legacy, and not to Wheeler to whom he was to pay 
S1600. The condition* only affected Wheeler in this way : If Lester 
performed it, he took the specified sum ; or if dead at the time of 
performance, the right to the payment passed to his representatives. 
The point is thus put in the civil law. (Pothier's Pand., vol. 13, p. 
311.) "Si Titius heriditatem meam adierit, intra dies centum Mcevio 
decem dato. Hoc legatum in diem erit, non subconditione, quia de- 
finitio Labeonis probanda est, dicentis, id demum legatum ad here- 
dem legatarii ttdLtisire ; quod certum sit debitumiri, si adeatur here- 
ditas.'' Such a gift is a simple and not a conditional legacy, and 
will pass to the "heir of the legatee," for, " if the inheritance be ac- 
cepted, the payment will certainly become due." This shows that 
a right to a future payment contingent on the first legatee accepting 

* See Stedman y. Palling, 3 Atk.423, where in a gift at 21, -or iooner," the latter 
wordi led the court to oonsider the legacy Tested* 
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a. bequest, is a vested iaterest transmissible on death to the personal 
representatives. So, where the testator* desired Am out of the mo- 
ney given her by his will, to leave ^500 at her death to B., who 
survived the testator but died before A., the personal representative? 
of B. were held entitled to the £600. {Mediicott v. BaweSf 1 Ve&ey, 
sen. 207, Ambler, 4.) I am clear, therefore, that so far as Wheeler 
was concerned, bis interest contingent upon the performance of the 
condition by Lester was vested, and in case of death transmissible. 

2* But a more serious question arises upon the right of Lester to 
perform the condition. By the civil law the rule was established 
that in case of a legacy on condition to pay a certain person a certain 
sum, the condition was so far personal thai if he, to whom the money 
was k) be paid, died, it could not be performed by paying to bis re*> 
presentatives. As a conditioYial legacy did not vest till the day of 
the accomplishment of the condition, the decease of the party to whom 
payment was to be made did not vest the legacy and discharge the 
condition, but prevented the vesting, and extinguished the legacy it- 
self. (Panciectes, vol. 13, p. 441, 468.) Swinburne puts the pre- 
cise case. He says, ** Another example to the same effect is tni» : 
The testator maketh thee bis executor, or giveth thee a hundred 
pounds, if tbou pay ten pounds to CD. before a certain time, within 
which time C. D. dieth, and thou payest the same ten pounds within 
the same time to the executor or administrator of O. D. ; in this case 
the condition is not said to be performed, and so thou canst not be 
executor, nor obtain the legacy of a hundred pounds, because tbou 
didst not pay the ten pounds to CD. himself, for the payment ought 
to have been made to C. D. himself and not to his executors or ad- 
ministrators." (Swinburne, 414.) 

So, likewise, by the civil law the death of the first legatee before 
the performance of the condition by him, extinguished the legacy. 
'* Intercidit legatum, si ea persona decesserit cui legatum est sub con- 
dilione." (Pandectes, vol. 12, p. 99, vol. 13, p. 378.) 

Thus, by the strict rule, the effect of the death of Wheeler before 
the payment, was to cutoff the legacy to Lester; and the property 
given on condition would fall into the residue or ffo to the testator's 
next of kin. The difficulty then is, not to sustain the right of Wheel- 
er's executor, to the payment, but rather to sustain the legacy to Les- 
ter. The objection raised by Lester is suicidal, for if sound, it de- 
feats his own title to the legacy, which can be saved only on the 
ground that he may still perform by paying Wheeler's executor in- 
stead of Wheeler himself. The point stated in order to exonerate 
the legatee from the payment, goes to the very foundation of the le- 
gacy itself. 

It is often important to determine whether a condition be precedent 
or subsequent. In the civil law there was no such distinction. All 
conditions had to be performed before the legacy vested, '^ Si sub 
conditione sit legatum relictum, non prius dies legati cedit, quam con- 
ditio fuerit impTeta." (Pandectes, vol. 12, p. 2.) By the common 
law this rule has become so far modified, that where the condition is 
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precedent the legatee takes no vested interest till it be performed ; 
when subsequent, the legacy vests, subject to being divested on a fail- 
ure of performance. {IFynnev. TVynne^ 3 Man. & 6. 14; Harvy 
V. Astorij Corny ns* R. 738; Lowther v. Cavendish^ 1 Eden. 116 ; Wil- 
liams on Ex'rs, 1081 ; 1 Roper on Leg. 749.) This distinction has 
some influence upon courts of equity, when called upon for relief 
against strict performance, especially when in case of non-perform- 
ance the estate is limited over to a third person ; but I do not think 
it material for the decision of the question now before me to inquire 
whether the condition was precedent or subsequent. If it be a con- 
dition precedent, the legacy to Lester,*by the strict rule, has certain- 
ly never vested ; if a condition subsequent, it only makes the right of 
Wheeler's executor, the clearer, as I will shortly show. The point 
now is, whether Lester can get his legacy, by making at this time 
as good performance as the nature of the case admits. 

3. Courts of equity have been in the habit of relieving against the 
penally of a condition in regard to a legacy, when compensation or 
satisfaction can be given ; and this whether the condition be prece- 
dent or subsequent. In Taylor v. Popham^ (I Bro. C. C. 168,) the 
testator gave to P. T. ^600 per annum, on condition that he should 
witliin three months after his decease execute a release of all de- 
mands on his estate, and the court held that a neglect to coniply 
with the condition might be aided in equity; but the legatee having 
refused to execute the release before the master, the annuity was de- 
clared to be forfeited. The principle is, that if the testator's inten- 
tion can be satisfled by an execution in substance, that is, cy pres^ 
strict performance will not be required; and therefore where .£100 
are given to A. provided he pay B. ^20 within a certain time, pay- 
ment of the i£20 to B.'s executors, should he die before the time, will 
be received as performance. (Co. Litt. 205, b. ; Williams v. Knipe^ 
6 Beav. 276 ; Simpson v. VicJcers, 14 Ves. 341, 8 ; Hayward v. An- 
sell, 1 Vern. 223 ; Ibid. 83, 167 ; Woodman v. Blake, 2 Vern. 222 ; 
Wheeler v. Whithall, Freeman, p. 9 ; Paine v. Hyde, 4 Beav. 468 ; 
Hollinrake v. Lister, 1 Russ. 508 ; Strange, 135.) 

The right of the executors of the legatee to perform a condition ca- 

{)able of being substantially satisfied, in case he die before the time 
imited for its performance, seems also to be settled. {Eastwood v. 
Vinke, 2 P. Wms. 613-17 ; Roper on Leg. 777.) 

Thus, while it appears that by the strict rule of law, Wheeler's 
death would defeat the legacy to Lester, yet under equitable princi- 
ples, where the condition is capable of substantial performance, the 
decease of the first legatee or of the party to whom he is to pay in 
order to obtain the legacy, will neither forfeit the legacy nor extin- 
guish the condition. The right to perform the condition is a vested 
interest in the legatee, and the right to reap the benefit of perform- 
ance a vested interest in the party to be paid, either of which is trans- 
missible to executors or administrators in case of death. 

4. There is another view, however, which of itself seems to be de- 
cisive. It is a well recognized proposition that where a fund is be- 
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queathed in fractional interests in succession, the interests of the first 
and subsequent takers will vest at the same instant. Whether the 
condition is precedent or subsequent, the actual effect of the bequest 
to Lester on condition that be pay within two years, is the san^e as 
if the testator had given the same sum, out of the same fund, within 
the same time. The whole fund is disposed of, and in the very act 
of disposition, a minor interest is carved out of it. {Blamire v. Gel- 
darU 16 Vesey, .314.) The will, no matter in what order or mode, 
divides this fund between these two persons, in a certain proportion, 
so that when the first legatee takes, the burden attaches. If a lega- 
tee claim a gift dependent upon a condition, he must receive it cum 
onere. {Spofford v. Mannings 6 Paige, 383.) This doctrine is well 
established as to personality, and has even been sustained as to lega- 
cies charged on real estate, notwithstanding the leaning of the com- 
mon law in favor of the heir. {Ernes v. Hancock^ 2 Atk. 607 ; King 
v. Wither^ 3 Bro. Pari. Ca. 135 ; Hodgson v. Rawson^ 1 Ves. sen. 44; 
Tunstull y. Braclcen, 1 Kmh\Rt, 167, 230, 575; 1 Bro. C. C. 120, 
123, 192, 194 ; 4 Rawle, 451.) Whoever accepts the gift, therefore, 
is bound to discharge the condition. 

The petitioner in this case alleges that Lester accepted the legacy 
of the testator's interest in the two firms of which he had been part- 
ner, and the allegation is not controverted. It is the duty of the exe- 
cutor to see to the performance of conditions annexed to a legacy. 
Lester, in this instance, is both legatee and executor, and if in the for- 
mer capacity he elects to receive the legacy, he is bound in the latter 
capacity to see that the payment of the $1500 be made to Wheeler 
or his legal representatives. He might have refused the gift, and 
then he would have been held to account for the property as a portion 
of the estate undisposed of by the will; by his acceptance of it he 
became responsible for the performance of all the conditions. The 
gift which he claims and the obligation to pay Wheeler, are coinci- 
dent ; if one falls the other goes with it ; if one is extant, the other is 
likewise. The decree must therefore be that he pay the sum of 
$1500 to Wheeler's executors, with interest, to run from the period of 
two years after the death of the testator. 

A DiassT OF THB Repokts op Cases determined in the Supreme Court op 

Judicature and the Court for the Correction op Errors of the State of 

New-York. With the Reported Cases of the Superior Court for the City 

and County of New-York, from the organization of said Courts. By 

Thomas W. Clbrke, Counsellor at Law. Revised and continued to the 

present time, by William Hooan, Counsellor at Law. New-York : 

Banks, Oould <& Co. Albany : Gould, Banks 6l G-otTL d, 475 Broadway. 

1850. 

When Lord Coke had finished the first volume of his Commentary upon 

Lytdeton, be excused himself in h\a *' Epilogue*' from making a" Table" to 

that chaos of common law learning, upon the pretence that he " considered 

that Tables and Abridgments are most profitable to them that make them.** 



984 THE NEW-TORS: LEGAL OBSERVER. 

I — ^ 

Review. 

This apology might pass carrent in those days when the erudition and re- 
search of the lawyer were limited to a few volumes of *' Year Books," 
Bracton, Fleta, Rolles and Fitzherhert's Abridgments, three volumes of 
Croke's Reports, Dyer, and a few books of Entries and Pleadings. A com- 
plete law library in those days, with all the common law reports and ele- 
mentary treatises, would hardly exceed a hundred folio volumes. It might 
well be in those old days of few books and much leisure, that the "studious 
reader" might undertake the task of making his own digests and abridg- 
ments of reports. A few weeks or months would suffice to make a tolera- 
ble digest of all the reports then extant. But *< nous awms changi tout cela /" 
Where the practising lawyer then had his forty or fifty volumes.of Reports 
to ransack tor *' cases in point," he has now between two and three thou- 
sand, English and American, to explore before he can consider himself fully 
prepared in an important cause involving new questions, or new applica- 
tions of established principles. The attempt to penetrate such a labyrinth 
without proper clues to guide hiro, would be as absurd as to attempt to cross 
the ocean without a 'compass or a dead reckoning. The modern Digests to 
Reports, therefore, come as well under the head of indispensable guides as 
that of labor-saying machines. And it ought to be a maxim among Report- 
ers never to stretch their series beyond ten or twelve volumes, without fur- , 
nishing a Digest to facilitate the lawyer's researches, or as Lord Coke has 
it, " fur the ease of the student." 

Luckily for us in the State^ of New- York, we have had several helps of 
this sort from time to time ; and perhaps, with the exception of Paige and 
the succeeding volumes of Chancery Reports, have had no great cause to 
complain of the want of those facilities which a good Digest affords. We 
have now to conj^ratulate the profession upon a new and improved edition 
of Mr. C^erA-e'^ valuable Digest of our common law reports, which has been 
prepared by Mr. Hogan, with great care, and, we venture to say, with an 
accuracy that has not been and need not be surpassed. We have been at 
some pains to examine the work, to see if certain errors which had been co- 
pied, literally transcribed, from his predecessors by each digester, and of 
which we had made memoranda from time to time, had been corrected by 
Mr. Hogan ; and we are pleased to find that they are all corrected or omit- 
ted. 

This Digest includes all the Reports that have appeared since the last edi- 
tion of Mr. Clerke's work in 1844, viz. : the 6th and 7th of Hill ; the 5 vols: 
of Denio ; the 4 of Barbour's Supreme Court Reports ; the 1st of Comstock, 
and the Istof Sandford's Superior Court Reports; making in all 13 addi- 
tional volumes, comprehended in this Digest. We may well pause and re* 
fleet on the arduous task that the compiler of this digest had before him, 
when, as we are told in the preface, " uis considered what an infinite variety 
of incident and principle has received the legal investigatio|i and judicial 
determination of the courts in more than twelve thousand actions at Jaw ! I" 
And well may the author claim a wider range of utility £ot the wdrk than a 
mere digest of local reports. He had truly said that *' it becomes virtually 
and practically a Digest of the Common Law of the United States** It is, in 
effect, the fullest record of the application of the rules <»f the common and ot 
the civil law, also, to the rights oi persons and of property — of remedies in 
civil suits — and of the principles of criminal jurisprudence, that is to be found 
in any similar compass in this country. The case must be a very anomalous 
one indeed, that cannot find some precedent applicable to it, or illustrative 
of the principles it involves. It is quite unnecessary to recommend a work 
that has become an indispensable guide book to the profession. 
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ACT TO PUNISH FRAUDULENT 
DEBTORS. 

The act for the punishment of frandolent deb- 
tors provides but for one adjoommeut, and a 
recognizance conditioned that the debtor shall 
attend from time to time, and fh>m place to 
place, is void. 

The final decision of the judge is made when 
he decides whether the allegations of fraud 
are or are not entertained, and the condition 
of the recognizance is complied with if the 
debtor attends when such decision is made, 
and submits himself to the further direction 
of the judge. 

There must he an averment in the declaration 
upon such recognizance, that the bond re- 
quired by ^ 8 was also given. The People, 
^. ex relat Norton atuL an\ v. Locke ^ l64 

ADMIRALTY JURISDICTION. 

Ships engaged in carrying passengers, stand on 
the same footing of ret^ponsibility as those 
engaged in carrying merchandise. Passage 
money is the eqnivaleat for freight On a 
breach of the passenger's contract, and 
damage resulting, the ship as well as the 
owner is bound to respond. Such contract 
in the case of a passenger ship, is as much 
the appropriate subject of admiralty jurisdic- 
tion as the contract of affreightment of goods. 

Where the owners of a ve8s«^l lying in port, 
bound on a distant voyage, entered into a 
special agreement with a passenger, enga- 
ging to take a limited number of other pas- 
sengen, and to leave certaiu spaces for ven- 
tilation and exercise, disencumbered with 
freight, and to sail about the 5th of Jannary, 
and a person on the i2d of Jannary paid his 
passage in advance, and at the time appoint- 
ed was ready to embark, but found a greater 
UiUmber of passengers engaged, and no space 
for ventillation or exercise left, by means of 
which the vessel was overcrowded with pas- 

TOL. viii. 50 



sengers and cargo, and rendered incommo- 
dious and unsafe ; whereupon the passenger 
refused t^ embark, and demanded a return 
of his passage money, which was refused, 
and then filed his libel against the vessel and 
owners : Held, that the contract was one of 
which a Court of Admiralty had cognizance ; 
that the conveyance of the libeilant on the 
voyage was the object to be attained by the 
libeilant, and the service to be performed by 
the roaster and owners ; that all the accom- 
panying stipulations were incidental and sub- 
sidiary to that main purpose, and had no- 
thing to do in determining the nature or cha- 
racter of the contract, or the question of ju- 
risdiction ; that the contract was an entirety, 
and could not be severed, and the failure to 
comply with any part of it went to the whole 
contract, and gave to the libeilant his rei^e- 
dy either in admiralty or at common law ; 
that it was not essential that the ship should 
have commenced or entered upon its perform- 
ance ; that the contract as a maritime one, 
did not depend upon locality, .but upon its 
subject matter, and when entered into, bound 
the ship for the due performance of the ser- 
vice. The Ship Pacific, her tackle, ^c. v. 
Cleveland, 340 

ANSWER TO COMPLAINT. 

Although by the provisions of the amended 
code, where a complaint is verified by oath, 
the defendant is bound to pnt in his answer 
on oath ; yet where the answer to the alle- 
gations in the complaint, or some of them, 
might subject the defendant to a criminal 
prosecution, he is not compelled to admit or 
deny soch allegation on oath. But a party 
who wishes to avail himself of such a de- 
fence or excuse must state in his answer to 
the whole or the particular part of the com- 
plaint to which he excusee himself, that by 
answering under oath he may subject him- 
self to a criminal prosecation, and must veri- 
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fy the statement so made by his oath, aud 
such statement so verified, will be deemed to 
put in issue all the allegrations of the com- 
plaint with the like effect as if they had each 
of them been demanded by the defendant. 
Hill against MulUr, 90 

APPEAL. 

Appeal from judgment of special term on ver- 
dict. Benedict against The New^York and , 
Harlem Railroad Co.y 168 

The time from which the thirty days allowed i 
for appealing from the special to ^e general ' 
term commences to run is the service of no- | 
tice of the judgment entered by the clerk in ! 
the judgment book, and not from the time of 
filing the roll by 'the clerk. Childa against 
Oeraght^y 172 

ARREST. ' 

Arrest under United States process — See 
Practice, 

A party arrested on bailable process, in perso- ' 
nam^ issued by an admiralty court, is bound | 
to give bail to the marshal, or bail stipula- | 
tion, pursuant to Supreme Court rule 3. 

It is not a discharge of the defendant to appear ' 
personally in court on return of the warrant | 
of arrest ; his appearance is to be completed ' 
by stipulation ; no^ is he entitled on the return I 
day of the warrant to be discharged on giv- ; 
ing stipulation pursuant to the District Court i 
rules, to pay costs, &c. | 

The District Court Rules are abolished and \ 
suspended by those of the Supreme Conrt ; 
relative to the same matter. 

The non-imprisonment act of the state of New- 
York does not extend to process issued by 
admiralty courts, and if it did, it would not 
prevent the operation of the rules of the Su- 
preme Court of the United States over the 
subject. 

The rules are authorized by the act of 1842, 
which, being subsequent to those of 1839 
and 1841, suspends the operation of state 
lavrs in this respect. Gardner v. IsaacMn — 
Lockwood V. Same — Bunyan v. Same, 11 

The concealment, removal and disposal of a 
Piano by a female, does not subject her to be 
held to bail, under the 179th section of the 
code. A female can be arrested only for 
wilfully, wrantonly, or maliciously injuring 
property ; but not for a detention or conver- 
sion of it. Tracy against Leeland, 234 

BANKER AND CUSTOMER. 

On special case, heldt that a bank cannot, as 
between its customer, set up a jus tertii for 
having dishonored two cheques, although 
moneys stood to his credit at the bank. 
Taesell v. Cooper , 239 

BANKING CORPORATIONS. 

Banking corporations under the General Bank 
Law of 1838, are expressly prohibited by the 



act passed May 14th, 1840, from iseuing 
any bill or note not payable on demand and 
without interest — the prohibition applies alike 
to all bills and notes issued by a banking as- 
sociation payable on time or payable with in- 
terest. 

The statute contains no qualification, that the 
prohibition applies only to notes and bills ca- 
pable of circulating as money — ^the prohibi- 
tion is in terms general and comprehensive — 
" no banking association shall issub, or put 
in circulation any bill or note unless payable 
on demand, and without interest." 

Negotiable promissory notes and bills of ex- 
change, payable at a future day, when issued 
by a bank in good credit, may perform the 
office of a circulating medium — the issue of 
such paper belongs to mercantile and com- 
mercial transactions, and not to the business 
of banking. The prohibitions of the safety 
fund statute of 1829, and of the act of May, 
1840, extend to negotiable promissory notes 
and bills of exchange, payable at a future 
day. 

The issne of the 48 notes being prohibited by 
law, the notes themselves are void — ^to hold 
that such notes can be enforced against the 
bank would defeat the end the legislature 
had in view. Certificatps of deposit would 
have been negotiable promissory notes, com- 
ing within the prohibition of the statute, and 
would be equally void. 

A prior debt cannot, nor can any other good 
consideration support a new contract, which 
is in itself contrary to law 

A promise forbidden by law, although founded 
on a good consideration, is void. 

A trust created, to secure the performance of 
an illegal promise, cnunot be supported. 

If parties mistake thf« latp in making an agree- 
ment, a court of equity cannot grant relief, 
by making a new contract for them. Lea- 
vittt recWt appellant v. Blatchford and Mur- 
ray. Trustees^ and Pawner ^ Co. of Lon- 
don ahd others, reapnndents, 53 

BETTING. 

The dissenting opinion of Judge Brouson, in 
the case reported in 1st vol. Comstock's 
Rep. Ruckman v. Pitcher, 177 

BILL OF EXCHANGE. 

Payment of a bill of exchange by the drnwer 
to the endorsee will not discharge the accep- 
tor as against that endorsee, where the bill 
remains in the hands of the endorsee for him 
to sue npon for the benefit of the drawer, 
and such facts may be shown in an action 
by the endorsee upon a traverse of a plea of 
payment by the drawer in satisfaction of the 
causes of action. Williams and oWs v. 
James^ 325 

CHARITABLE USE. 
Bill by executors, for the construction of a de- 
vise to a religious corporation for a charitable 
use. Held, that the act of 1784, under 
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which the coxparation was created, gave do 
authority to the Mcietiea incorporatMi under 
it to take by devwe. Held, also, that where 
a devise made directly to a corporation not 
authorized to take by device m accompanied 
with a trust, it is wholly void in relation to 
the trust, as well as the legal estate. 

Discussion of the questions whether charitable 
and pious uses, when not consistent with the 
general rules of law, were sanctioned by the 
law of this state previous to the adoption of 
the Revised Statutes ; and if so, whether 
they are not abolished by the statutory pro- 
visieas in relation to trusts and perpetuities. 

Decree, that the heirs are entitled to the pro- 
perty, the costs of all the parties and the 
counsel fees of the executors to be paid out 
of the fund in the hands of the executors. 
The exVs of Abraham E. Brotoer, deceased 
V. The trustees for the Corporation of the 
Methodist Episcopal Church, Margaret 
Warner and others^ 17 

CHEQUE. 

Held, that a memorial stating, as part conside- 
ration for an annuity, the payment of a 
cheque on the 29th December, 1837, drawn 
on the defendant's bankers, was not void for 
not stating when the cheque became paya- 
ble — as the court would presume the cheque 
was drawn on the day of date and imported 
payment on the same day. Doe d. Church 
V. Pontifex and aaV, 302 

^here the plaintiff's agents had upon presen- 
tation of a check for £112 16s. 6d. the 
amount of a debt due by him to A., refused 
to pay and retained the sum on account of 
a debt due from A. to B., for whom they 
were also agents, and B. agreed to indemni- 
• fy the plaintiff against A.'s claim, and A. 
had brought an action against the plaintiff 
which D. defended by plaintiff's consent, 
but to satisfy the judgment in which the 
plaintiff paid £161 13s. 6d. : Held, that 
plaintiff was entitled to recover the latter 
amount from B. as money paid to B.'s use. 
Lewis v. Campbell, 144 

CODE. 

See Injonction. 

Answer to Complaint. 
• Witness. 
Dr^oRCE. 

Appeal. 

Practice. 

Coots. 

Trustee. 

Arrest. 

COMMON CARRIERS. 

A common carrier may, by an express con- 
tract, limit or restrict his common law lia- 
bility, as an insurer, for the safe transporta- 
tion and delivery of goods entrusted to him. 
Dorr and others v. The New-Jersey Steam 
Navigation Co, 345 

VOL. Till. 61 



COMPOSITION WITH CREDITORS. 

When there is a composition with creditor^r 
every security privately given to a particular 
creditor, to induce hini to sign the deed, is 
fraudulent and void. When the security is 
taken from the creditor himself, it is void up- 
on the ground of duress, as well as of fraud. 
Such a security is not rendered valid by the 
circumstance that it could not operate to di- 
minish the fund upon which the other credi- 
tors depend, nor to lessen the ability of the 
debtor or other person liable, upon the com- 
position debt, to meet its stipulated payments. 

Heldf that the note in suit having been exacted 
by the plaintiff as the condition of his sign- 
ing a composition deed, was founded on an 
illegal consideration and wholly void. CoU 
ads. Breck, 273 

CONSIGNOR AND CONSIGNEE. 

A factor, to whom goods are consigned for sale 
at his discretion, and who, after receiving 
the goods, makes advances npon them at the 
request of the consignor, without any special 
agreement as to its terms, is, notwithstanding 
such advances, bound to obey the directions 
of the consignor in regard to the time and 
terms of sale of the goods, though given sub- 
sequently to making the advances. 

If the factor wishes, in such a case, to reim- 
burse himself the amount of his advances, 
he must, as a general rule, before he can 
sell the goods for that purpose, givoTeasona- 
ble notice to the consignor and demand the 
repayment of the advances ; after which, if 
the advances are not refunded, he may sell 
so many of the goods as may be necessary 
to satisfy the amount due, including the 
charge attending the sale. Marfield, appel- 
lant against Ooodhus and others, respon- 
dents, 110 

CONTINGENT LEGACY. 

See Pious Uses. 

CONVEYANCE OF PASSENGERS. 

See Admiralty Jurisdiction 

COPYRIGHT. 

A purchaser under a sheriff's sale of a copper- 
plate on which a map is engraved, acquires 
the right to take impressions therefrom and 
to sell tbem. 

Mr. Justice Pitman dissentincr. Stevens v. 
Gladding and anW, October No., 297 

CORPORATION. 

Where private property is taken for a public 
use by a municipal corporation of varied 
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powen and duties, in the exercise of the 
right of eminent domain, delegated by the 
state, in a proper case, and the estate which 
the corporation w authorized to take is a fee 
simple absolute, for which full compensation 
is made, the property does not revert to the 
owner in case tho public use is discontinued. 

Property taken by such a corporation for an 
alms-house establishment is not subject to 
the same rule as that which applies to land 
taken for a road by a turnpike company. 
Heyward and oWa v. The Mayor, ^, of 
NevD'York, 244 

A corporation was created by statute, with 
power to make life and fire insurances, to 
grant annuities, and to make loans and in- 
vest its capital on bonds and mortgages ; and 
the last section of the act declared that it 
should expire at the end of fifteen years, ex- 
cept as to insurances upon lives and granting 
annuities. By a subsequent statute, passed 
at the same session, the corporation was autho- 
rized to receive and execute trusts, of all 
kinds of property, in the same manner as 
other matters, and was directed to convert 
that property and invest the same in stocks 
and bonds and mortgages. It also provided 
for an increase of the capital stock of the 
company from $500,000 to $2,000,000. 
A statute, passed fourteen years /afterwards, 
classified the directors, and limited the 
amount of trusts to five millions of dollars. 
Neither of the acts subsequent to the first 
contained any limitation upon the existence 
of the company. 

Held—ThtX the charter was perpetnal. That 
the limitation to fifteen years did not apply 
to the life insurance, annuity or trust powers 
conferred on the company ; and that it had 
the power to loan money on bond and mort- 
gage after the fifteen yeari had expired. 

That, in respect to the three principal pur- 
poses for which the corporation existed, it 
had power to loan on bond and mortgage. 

The power to loan is a necessary incident, and 
is implied as to all those purposes, although 
the express power to loan expired with the 
fifteen years. Clowes and wife, appellants 
against The "Farmer^ Loan and Trust Com- 
pany ^ respondents t 249 

COSTS, 

Double costs allowed in acting against sheriff 
Westervelt, sheriff , ^e, ads. Nelson, 173 



CRIMINAL LAW, 



Where the venue in a count of an indictment i 
against the receiver of a stolen sheep was ' 
laid in Dorsetshire, whereas the act was com- 
mitted in Somersetshire, and there was no- 
thing in the count to show jurisdiction : — 
Held, that the conviction was bad and judg- 
ment ordered to be arrested.' Regina v. 
Martin, 71 

Where an indictment did not show a misde- 



meanor, bat merely alleged an attempt to 
defraud, &c., the conviction thereon was set 
aside and judgment arrested. Regina v. 
Marsh, 102 

To warrant a conviction for seduction under 
the act of 22d March, 1848, there must be 
evidence to support the testimony of the fe* 
male of a promise of marriage, as well as of 
the seduction. The People v. Hine, 139 

If a servant receiyes from his master goods to 
sell and appropriates them to his own use, 
he is not guilty of embezzlement but larceny. 
Regina v. Hawkins, 356 

DATE OF INSTRUMENT. 

The date of an instrument in writing is only 
prima facie evidence of the time of its ae- 
, tual execution. Parol evidence, when fraud 
or mistake Is alleged, is always admissible to 
show when the instrument was in fact exe- 
cuted and delivered. Cole sl6b. Breek, 273 

DEATH BY ACCIDENT. 

In an action for compensation to administratrix 
for testator's death, which was alleged to 
have been caused by the defendant's neglect, 
the judge who presided at the trial .directed 
the jury that if in their opinion the death 
happened from pure accident, or might have 
been avoided by due care on the part of the 
deceased, or the driver of the omnibus in 
which he rode, they would find for the de- 
fendant ; and that if the death was attribu- 
table to the neglect of the defenda *'s ser- 
vant, to find for the plaintiff. He^^, a 
right direction and rule nisi for new trial 
was discharged. Thorowgood, adm*x t. 
Bryant, 69 

DEATH CAUSED BY WRONGFUL 
ACT. NEGLECT OR DEFAULT. 

Under the act of 1847, giving to the represen- 
tatives of a deceased person a remedy by 
action where death was caused by wrongful 
act, neglect or default, the measure of dam- 
ages is the pecuniary loss which the widow 
and next of kin have sustained by the death. 

Such action may be maintained, notwithstand- 
ing that the act causing the death is a felony 
and the wrong doer has not been tried there- 
for. Wise, adm^x, ^c. v. Teerpenning, 153 

DEMURRAGE. 

The shipper of a cargo is liable to the vessel 
for any unnecessary detention la loading or 
unloading, although no express contract is 
made on the subject. Whether the same 
rule applies to a mere consignee. Qture. 

Every improper detention of a vessel may be 
considered a demurrage, and oompensation 
may be obtained for it under the namo of 
demurrage. 

The admiralty has jurisdiction over sea, freights 
and demurrage resulting from such voyages. 
Sprague anao'rs v. West, August No., 241 
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DEICURRER. 

Demurrer fbr want of pariiM. 
Luntley, 

DIVORCE. 



Duncan ▼. 
298 



Under the provimons of the code, a married 
iroman can sue for a limited divorce, without 
the intervention of a next friend. Shore v. 
Shore, 166 

EMPLOYER AND SERVANT. 

IVhere a servant does some act ultra, the duty 
cast on him by his master or employer, the 
master is not liable ; aecua, where the act 
complained of is performed in the execution 
of his employer's orders. Daw v. Cloud aad 
anV, 175 

EVIDENCE. 

On motion for a new trial, held, that a certifi- 
cate of burial was not shown to be produced 
from the proper legal custody, where the 
witness who produced it stated he went to 
Km and upon inquiring for the house of the 
parish clerk, he saw, at a house to which he 
was directed, a man who said he was the 
parish clerk, and who produced a book, in 
answer to a request for the certificate, H. B., 
and the witness copied the same from such 
book. Doe d, Arundel v. Fowler, 371 

In an action to recover a sum of money which 
had been paid by mistake, certain letters 
were *' 'Id properly to have been admitted to 
shov' a demand, and that no defence thereto 
had been set up, although no answer was 
sent, nor any admission of the receipt made. 
Oaskill V. Sheen, 303 

EXECUTORS. 

Held, a6lrming the decision of the Vice-Chan- 
cellor of England, that executors who have 
proved a will are liable for the due execution 
of the trusts thereof, and will be accounta- 
ble for a devaetavit committed by a co-execu- 
tor, notwithstanding any clause of indemnity 
coutained in the will. Stiles v. Guy, 101 

Reasonable repairs and improvements, enhan- 
cing the value of the property, may be made 
by an executor upon leasehold estate, occu- 
pied by the legatees as a residence. In the 
matter of the final accounting of the ex^ra 
• of Downing, 317 

FALSE IMPRISONMENT. 

Three actions were brought as^ainst a consta- 
ble for false imprisonment, and against ano- 
ther defendant for pointing out the plaintifis 
as the parties concerned in the sale of a horse 
which had escaped and broken a boy's arm, 
and the plaintiffs were taken into custody, 
but discharged by a magistrate : Held, that 
the question of bona fidea of the constable 
was rightly imported into the question by the 
judge in his direction to the jury, and that 



the other defendant was not liaUe. Goaden 
V. Elphick and anW^ 304 

FOREIGN JUDGMENT. 

In an action of assumpsit on a French judg- 
ment, evidence was held properly admitted 

- under a plea of non-assumpsit, to prove that 
the foreign judgment was irregular and void 
on the ground of insufficiency in the service 
of notice or process according to the law of 
France. ValUe v. Dumergue, 301 

FRAUD. 

Agreement void, as being a fraud on the Com- 
mon Council and as being inconsistent with 
public policy and sound morality. WaU and 
othera v. Charlick and othera, 330 

A deed was set aside for fraud, except so far as 
related to bona fide creditors, where it was 
executed for the purpose of avoiding the Ju- 
dicial-Committee of the Privy Council, who 
had confirmed a decree of an Ecclesiastical 
Court for a divorce. Blenkinaopp v. JB/en- 
kinaopp and othera, 370 

FRAUDULENT ASSIGNMENT. 

An assignment by an insolvent debtor of all 
his property in trust to pay certain specified 
creditors; and then (without making any 
provision for other creditors) in trust to re- 
convey the residue of the property to the 
debtor held to be a fraud upon the creditors 
who are not provided for by the deed. Bar' 
ney v. Griffin and othera, 68 

IMMORAL CONSIDERATION. 

A demurrer was allowed to bill filed for the 
discovery of the consideration and terms of 
an instrument, and for an injunction restrain* 
ing an action at law thereon, where the 
plaintiff admitted by his bill that he had par- 
ticipated in the immoral act which the deed 
was calculated to produce. Benyon v. Ae<- 
tUfold, 304 

INJUNCTION. 
On a motion to show cause why an injunction 
should not issue, the defendant may read in 
opposition to the motion, the afB4avits of 
third persons, although he has put in his an- 
swer denying the whole merits of the com- 
plaint. The answer in such case is only 
used as an affidavit. 
I The court will, however, permit the plaintiff to 
put in affidavits in reply to such new matter. 
I Sec. 336 of the Code does not conflict with the 
I allowance in this case of athdavits in reply 
I on behalf of the plaintiff. Upon an applica- 
tion to dissolve an injunction on the answer 
of the defendant, such new matter not re- 
sponsive to the complaint, should, perhaps, 
DO considered as an affidavit merely, within 
the meaning of this section. Florence, jr. 
V. Batea, 13 

An injunction will only be granted in aid of a 
legal right, where such right has been estab- 
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liefaed at law and eonHnue$ to «xi8t. Sain- 
ter V. Ferguson, 37 

Held, reversing the decision of tke Vice Chan- 
cellor of England, and dissolving an injunc- 
tion staying further proceedings on a judg- 
ment recovered in an action for breach of 
contract, that as there was ne fraud shown 
in obtaining the contract, for the breach of 
which the action was brought, the plaintiff 
at law was entitled to proceed on the judg- 
ment. Maclure v. Ripley, ^7 

Where a warrant of attorney was giv*n fur- 
ther to secure the payment of moneys ad- 
vanced at the plaintiff's request, and the de- 
feasance provided that judgment might be 
entered and execution issued on default of 
payment of the premiums of a policy of in- 
surance, which was also given by way of 
security ; an injunction was dismissed with 
eosts te restrain execution, where the policy 
had been forfeited by non-payment of the 
premiums, although the creditor had at the 
expiration of four days procured a renewal 
of the policy by payment of such premiums. 
Wintlarop v. Murray, 298 

JOINT STOCK COMPANY. 

In order to entitle a purchaser of shares in a 
joint stock company to have the transfer set 
aside, he must show that false representa- 
tions as to the prospects and success of the 
company were made either by the directors 
or by some authorized person ; and that a 
mis-statement by the law agent employed only 
to recover the debts, was insufficient to sup- 
port a charge of fraud. Barnes v. PenneU 
and others, 35 

JURISDICTION OF THE U. S. CIRCUIT 
COURT IN EQUITY IN PATENT 
CASES. 

The United States Clrcnit Court have jurisdic- 
tion in equity in patent cases, without renpect 
to the residence of the parties. 

Suits, however, mnst be instituted in the state 
in which the defendant resides, or is found 
when arrested or proceeded against ; and that 
fact mnst appear affirmatively on the record. 

The court has power to assess damages in 
equity cases by reference to a master without 
the intervention of a jury. 

Where the residence of the defendant is out of 
the district where the suit is brought, a gene- 
ral retuni on the subpoena or notice by the 
marshal, that he made personal service is in- 
sufficient. It will not be Implied that the 
service, especially, if only a notice, was 
made within the district. Blunt impleaded 
toith Symes ads. Allen, 105 

LESSOR AND LESSEE. 

A le«or cannot bring an action for use and oc- 
cupation against the lessee unless the lessee | 
has entered in pursuance of the lease, who- 1 
ther the lease is to commence at once or in 
future. Love v. Boss, 354 



LIABILITY OF ATTORNEY FOR RE- 
FRESHMENTS. 

Where an attorney to an abortive railway com- 
pany had sometimes ordered refreshments 
for the provisional directors, and had, when 
called on for payment, promised to see to it 
and get it paid, and had also subsequently 
paid money on account, he was held liable in 
an action to recover the 'balance, although 
the bill had first been made out in the name 
of the company. 

Held, that the registry of shareholders had 
been properly rejected as evidence at the 
trial. Hitchcock v. Smith, 206 

rl 

LIBEL. 

In support of a justification to a libel, that th 
plaintiff was *' a libellous journalist," the re- 
cord of a judgment obtained against the 
plaintiff for libel, with jCIOO damages was 
produced : Held insufficient, the libel being 
general. Wakley v. Cooke and another, 205 

The publication of ex parte preliminary pro- 
ceedings before a police magistrate in crimi- 
nal matters is not privileged. 

The publisher must fiud his justification not In 
privilege, but in the truth of the publication. 
Stanley v. Webb, 209 

The defendants, proprietors of a weekly paper, 
published of the plaintiff as follows : ** Some- 
time about the year 1834, there was a Sun- 
day paper in this city termed the ' Sunday 
Courier,* which was started by John Tryon. 
This establisment Tryon sold to Bennett, 
who gave his note for the purchase money, 
and which note Tryon paid away without 
recourse to himself. The man who took the 
note was at the time well off, the money 
was of no consequence to him, and Bennett 

got possession of the types, presses, &c., but 
e not having ability to make a Sunday pa- 
per go, it died off When the note became 
due, Bennett could not pay, and begged the 
holder of the note to wait The roan did 
wait, and some years after, Bennett having 
got on, the note was sued, but Bennett plead- 
ed the statute of limitations, and got off scot 
free." 
The defeudanto pleaded, 1st Not guOty. 2d. 
That the said supposed libel was not publish- 
ed maliciously or falsely, but that the same 
was true in substance and in fact ; and 3d. 
That it was not published maliciously, and 
that the plaintiff has not suffered any dam- 
age whatever. Demurrer to 2d and 3d pleas. 
Held, that the second plea was good, and that 
the third plea was bad ; but that the declara- 
tion showed no cause of action ; the words 
not being libellous per se, and that upon the 
whole case there must therefore be judgment 
for the defendants. Bennett against Wi/- 
liamson and Burns, ^ 217 

LIEN. 

The vendor of an unexpired term for years, 
has a lien and an equitable mortgage on the 
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tenn for a balance of the purchase moneys 
unpaid against the vendee and subsequent 
parchasers. McCluakty ▼. McGinley, 288 

MARINfi INSURANCE. 

On special ease held, that a plaintiff is not en- 
titled to recover on a policy of insurance 
against total loss, and excepting the case of 
an average one, of the freight of a ship con- 
sisting of bales of silk, where a portion of 
the bales only have been rendered unmar- 
ketable, and the remainder might have been 
sent to England within a reasonable time 
and at a reasonable expense. Navone v. 
lladden and anotker, 303 

MARRIED WOMAN. 

When a trust is created to secure the rents and 
profits of lands, and to pay them over to a 
married woman to her separate use, she has 
no " separate estate" that by any act of hers 
can be rendered chargeable with debts. 

The trust is valid as an express trust under sub. 
3, § 55, in the article of Uses and Trusts, but 
§ 63 in the same article, which forbids the 
person interested in such a trust from assign- 
ing, or in any manner disposing of his inter- 
est, is an absolute restraint upon alienation 
in any form. 

Hence, as every charge is a disposition, partial 
or entire, according to the amount, the bene- 
ficiary cannot pledge the rents and profits by 
anticipation, nor create any lien thereon in 
law or equity. 

The objection is not answered by showing that 
thd debt sought to be charged was incurred 
for the benefit of the estate, for even in this 
case the assent of the trustee is indispensa- 
ble. 

Nor when the beneficiary is a married woman 
can the creditor be entitled to a satisfaction 
out of the surplus rents and profits under § 57, 
for this section is confined to creditors who 
have obtained a judgment at law. When 
the debt is contracted during her coverture, 
a married woman can have no creditors 
within the meaning of this section. 

The reasonable expenses of a trustee, incurred 
by him for the preservation or protection of 
the estate, are in all cases a charge upon the 
rents and profits and in some upon the in- 
heritance, and the lien exists even where no 
provision for the reimbursement of the trus- 
tee is found in the instrument creating the 
trust. 

Where the trustee is unwilling to become per- 
sonally liable, he may, by an express agree- 
ment, transfer his own equitable lien to a 
third party, advancing the necessary funds, 
or rendering the necessary services. Noye9 
V. Blakeman, 189 

MORTGAGE. 

The court will not stay the proceedings in a 
suit to foreclose a mortgagre given for con- 
sideration money, on the ground that a suit 



has been brought to recover possession of the 
mortgaged premises by a third party claim- 
ing under an adverse title. It is only after 
eviction, where the premises have been con- 
veyed with warranty, that the court will in- 
terfere, and that, in order to prevent circuity 
of action. Piatt v. Gilchrist and otker$, 7 

NON-RESIDENT DEBTORS. 

The plaintiff, in a judgment against two defen- 
dants in assumpsit, with process served only 
upon one, took out an attachment against 
both as non-resident debtors, swearing to a 
debt upon the judgment ; whereupon the de- 
fendant, not served, gave a bond to dissolve 
the attachment, conditioned to pay any sum 
due by the alleged debtors on account of any 
debt so claimed and sworn to. In an action 
on the bond in the Superior Court, the plain- 
tifiT recovered upon proof of the judgment, 
and the joint liability of the defendant not 
served. Held, by Jewett^ Cady and Hoyt, 
J. J., that the plaintifiT oould not recover be- 
cause the affidavit upon which the attach- 
ment issued did not state that the demand, 
as against the defendant not served, arose 
upon the original contract, or that the judg- 
ment was to be made effectual by proof of 
such demand ; and by Brontont J'» that 
such judgment was Aot evidence against the 
defendant not served, and that no action 
would lie upon it OardineVt Shankland and 
Strong, J. J. contra. 

A judgment may be reversed on bill of excep- 
tions, by the vote of five judges of this conrt, 
though they may not agree that any one de* 
cisiou excepted to was wrong. 

It seems the law is settled, except in the Court 
of Appeals', that a joint debtor judgment may 
be sued or proceeded upon against all the de- 
fendants, in the same jorm as though all had 
been served, and that the plaintiff has no de- 
mand except on the judgment. 

The judgment is no evidence of the liabtltty of 
. the defendant not served, and only prima 
facie evidence of the amount of the de- 
mand. Oakley, respondent v. Aepinwall 
and others, appellants, 123 

PAROL AGREEMENT. 

Where a party to a joint contract (not in writ- 
ing) for building houses, had for the space of 
eighteen months not interfered in the man- 
agement or asserted any claim in the specu- 
lation : Held, that he was estopped from en- 
forcing specific performance of the agree- 
ment. Cowell V. Watts, 23S 

PARTNERSHIP. 

Where especial partnership becomes insolvent^ 
and the special partner is a general partner 
in another firm, which latter firm is a credi- 
tor of the special partnership, the debt due- 
such firm is not postponed, nor the interest of 
the special partner in such debt Hayes v. 
Bement and others, 88 
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One partner cannot make an ain^ment of the 
partnership property to a trustee for the hen- 
fit of creditors without the assent of his co- 
partners, the latter beingr present and capa- 
ble of acting. Haye§ v. Meyer and oWa, 86 

The widow and administratrix of a deceased 
partner and co-lessee of collieries, has suffi- 
cient interest to support a suit to realize the 
partnership assets. Clegg v. Fuhwick, 201 

Where A. and B. were in partnership as solici- 
tors, and B. had quitted the town at which 
they practised and never returned, on the 
ground, as he alleged, of A.'s having spread 
false reports respecting him, but for which 

• an indictment, although preferred by B., was 
not prosecuted: Held, that the allegation 
was answered by the non -prosecution of the 
indictment, and a dissolution decreed from 
the time of B.'s leaving the town, with costs. 
Paraons v. Benn, 202 

A special partnership is dissolved by the death 

of the special partner. In the matter of the 

final accounting of the ExWa of Down' 

ingt 317 

PATENT. 

Injunction— -supplemental bill — ^parties. Park- 
huret T. Kintman and anV, 73 

The grant to the complainant was a patenta- 
ble matter, and the patent was valid. 

The discovery of Sargent, at Lowell, was never 
perfected, and put to particular use, aud did 
not interfere with the right of the complain- 
ant under his patent 

Principle of invention — Partnership — Restraint 
in trade, &«., itc Parkhurat v. Kinaiman 
and oVs, 146 

Jurisdiction in equity case. Blunt impleaded 
with Symea ads. AUtn^ 105 

PIOUS USES. 

A gift by will of a sum of money at the death 
of fonr annuitants, to an incorporated reli- 
ffions society is a contingent legacy, and 
lapsed by the expiration of the charter of 
the society before the death of the last an- 
nuitant 

Had the legacy been vested, still the assign- 
ment of it would have been void, as it was 
clothed with a trust which from its uature 
could not be delegated 

Courts of equity have no power to decree 
the execution of pious or charitable uses, 
when ther^ is neither a trustee nor a eeatui 
que truatt the English cy prea doctrine in 
relation to such uses never having been 
adoptecf in this state. 

Pious uses inconsistent with the general rules 
of law were not recognized by the law of this 
this state even before the adoption of the 
Revised Statutes. 

A bequest of a sum of money to the Greneral 
Theological Society of the Protestant Epis- 
copal Church, in trust, to apply the income to 
certain specified uses, is void, the seminary 
having no power by its charter to accept aud 
execute a trust of any description. 

The trust was an entire limitation, and as 
some of the uses were plainly illegal, it was 
void upon that ground also. The New-York 



Bible and Common Prayer Book Sodaty v. 
Andrewa, §61 

The words " pious uses," in the 4th section of 
the act ** To provide for the incorporation of 
religious societies," must b^ restricted to such 
uses as are comprehended within the general 
objects for which such society is incorporated. 
The support of its minister for the time being 
is such a use ; aud a conveyance of lands to 
a society in trust to make this application of 

I the rents and profits is, therefore valid. 

I The powers and privileges of religious societies 
incorporated under the general act are not 
afi^ected by the new provisions in the R. S. 
in relation to trusts and perpetuities. Tuck- 
er and othera v. The Rector, Church War- 
dena and Veatrymen of St. Clemenfa 
Church and Edward N, Mead, 257 

PLEADING. 

Where the declaration in an action on a dis- 
honored cheque drawn on a banker, where 
the defendant had no assets or account, did 
not aver notice of dishonor, it was allowed to 
be amended on payment of the costs of thh 
amendment, as well as the costs of the day. 
Jackaon v. Carrington, 103 

POWER. 

Whenever a power is given in a will to execu- 
tors to sell lands without expressly naming 
a donee of the power, and the proceeds of 
the sale' are directed to go to pay debts or 
legacies, or to be distributed, the power vests 
by implication in, and may be executed by 
the executors, unless a contrary intent can 
be collected from the will. 

The execution of a power by ene executor is 
valid where it appears that a co-executor has 
not qualified. Meakinga v. CromtosU^ oV#, 140 

Held, that a power to give certain real estate 
by deed or will to any of the male descend- 
ants of the family of the testator bearing the 
name of Dominick, was imperative, and cre- 
ated a trust in favor of the clasa of descend- 
ants BO designated. 

The word " family," construed upon the autho- 
rity and upon the intention to mean the 
children of the testator. They were the 
stock of descent, and their male descendants 
bearing the surname of Dominick, the ob- 
jects of the trust. 

Sections 25 and 100, in the article of Powers, 
in the Revised Statutes, did not introduce any 
new rules, but were declaratory of the doc- 
trine which prior decisions in equity had es- 
tablished. 

A power is always imperative, when its sub- 
ject, t. e. the property given, aud its object, 
t. e., the persons to whom it is given are cer- 
tain. 

The power is not to be construed as discretion- 
ary because the terms used are those of 
mere authority and not of direction, recom- 
mendation or request. Nor is it rendered 
discretionary by a right of selection given to 
the donee. It is still in equity a gift to all 
who an the objects of the power, liable to 
be altered and restricted by a partial execution. 
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Tbe construction of the power as a trust is not 
altered by the nature of the estate or interest 
of the donee. 

He may be a tenant for life as well as in fee. 
Dominick v. Sayre and otkera, 278 

PRACTICE. 

Points of Practice — Personal arrest 'under 
United States process. Gain€9 v. TVavia, 45 

Appeal from judgment of Special Term on ver- 
dict. Benedict against New-York and Har- 
lem Railroad Co., 168 

The 111th section of the amended Code, which 
requires that *< every action must be prose* 
outed in the name of the real party in inte- 
rest," is an adoption of a long established 
rule of courts of equity, and it should be ap- 
plied, as far as may be, according to the prin- 
ciples and practice of those courts. 

A defendant will not be allowed, after judg- 
ment, to have the cause opened in order to 
set up that the suit had not been brought by 
the real party in interest, if the parties plain- 
tiff before the court had the right to receive 
the moneys recovered and can give a valid 
• discharge for the same. Orinnell and oWs 
against Schmidt ^ an*r, (See Trustee,) 197 

An order will not be made for the production 
of documents, &c., in a suit impeaching a 
deed for fraud, unless specific fraud is alleged, 
and that a general allegation of fraud is in- 
sufficient. Follett V. Jeffreyt and o'rs, 201 

PRIVITY OF CONTRACT. 

Plaintiffii brought the action to recover the 
amount of their bill as proprietors of a news- 
paper, for publishing an advertisement of the 
sale of real estate, under an execution issued 
upon a judgment in favor of defendants. 
Ijie advertisement Was published weekly, 
for nearly eighteen months, and the amount 
of the bill was $510. 

Held, that as the plaintiffii were not employed 
directly by the defendants, nor under any 
special directions given by them or by their 
attorney, there was not such a privity be- 
tween the parties as could entitle the plain- 
tiffii to maintain the action. Weed and oWs 
tida. Raney and ttn*r, , .182 

PRODUCTION OF BOOKS. 
In a suit to establish a custom at a particular 
place that all com should be ground at the 
plaintiff's mill and seeking an account against 
the defendant, a com dealer, of an alleged 
infringement thereof, an order was made for 
the production of his trade books, with leave 
to file affidavits in order to seal up such parts 
as were immaterial to the question in issue. 
Ord V. Paujcett, 299 

PROMISSORY NOTE. 

A notice of presentment and dishonor of a 
promissory note by a clerk of the plaintiff's 
attorney to defendant is sufficient Chard 
V, Fox, 103 

The payment of an anteqedent debt is a valu- 
able consideration within the rule which pro- 



tects a bona fide holder, for valne, of nego- 
tiable paper. Secue if a promissory note, 
or bill of exchange, is transferred, merely as 
collateral security, without any new conside- 
ration moving between the parties. 
The holder of negotiable paper will be protect- 
ed, if he part with value upon the faith of 
the paper at any time before he has notice 
of the equity which is relied on to impeach 
his title. White and anW v. The Spring- 
field Bank and o'rs, 263 

PROMISE OF MARRIAGE. 

Where the defendant, who was at the time 
married, made a promise of marriage to the 
plaintiff— Held, that the circumstance of the 
defendant's being so married did not affect 
the plaintiff's remedy for a breach of the 
contract Wylde v. Harris, 71 

RAILROAD COMPANY. 

Authority of the company — ^their conductor, 
&c. — rights of passengers with reference to 
occupying particular seats, dto., Hoffmany. 
Sargent, 137 

REPORT OF REFEREE. 

A report of a referee upon the whole issue may 
be brought before the Special Term on a mo- 
tion for a re-hearing, when such order may 
be made granting or denying the application 
as to the jndge may seem just. The ruling 
of Campbell, J. in Haight v. Prince, ap- 
proved of. 

It is in the discretion of the court at Special 
term to look into the matters of law as well 
as of fact, arising upon the report of the re- 
feree,'and to direct a' re-hearing in respect 
of erroneous rulings of the law. 

When the report is complained of as being con- 
trary to evidence, an examination of the le- 
gal points involved, will be convenient and 
proper, in connection with the argument on 
the evidence ; but where the report is as- 
sailed in respect to its legal coudusious alone, 
the jndge will be inclined to refuse a stay of 
proceedings with a view to a motion for a 
re-hearing, and .will leave the party to his 
remedy by appeal from the judgment Leg- 
gett V. Mott, 236 

RESTRAINT OF PRACTICE. 

Held, that where the plaintiff, a surgeon, em- 
ployed the defendant as his assistant, under 
an agreement that the defendant was not to 
practice as a surgeon in the town or within 
seven miles thereof, under a penalty of JC500 
and the plaintiff recovered jC500 as liquidated 
damages by such verdict at law, the contract 
between the parties was at an end, and an 
injunction restraining such practice was dis- 
solved. Sainter v. Fergueon, 37 

Held, that a covenant by a surgeon not to 
practice within two-and-a-half miles of the 
place of business, the good will of which 
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was told to tho plaintiff, waa not yoid as in 
restraint of trade ; and that such distance 
most be computed by the nearest pubHc way. 
Atkinson v. Kinnear. 300 

SEIZURE OF GOODS DURING WAR. 

The goods of a trader during war cannot be 
seized for unlawful trading, merely because 
engaged in trading with the inhabitants of a 
portion of the enemy's -territory which had 
been reduced to subjection, where his enter- 
ing and trading had been permitted. Har- 
mony ▼. Mitchell, 329 

SETTLEMENT. 

Being indebted at the time of making a settle- 
ment in consideration of past cohabitation, 
is insufficient to set it aside under 13 Eliz. c. 
5, without evidence of an intention to de- 
fiuud the creditors. Scarf y, Soulhy, 174 

SHERIFF. 

The sheriff or marshal to whom a fi. fa. or oth. 
er process is delivered to be executed or 
served, does not become the agent of the 
plaintiff in the full legal sense of the term by 
the mere fact of such delivery. The plain- 
tiff is not responsible as a principal for the 
acts of the officer unless where special direc- 
tions are gyj^^ c^d those directions are fol- 
lowed. Weed and oWs ads. Raney and 
anW, 182 

SLANDER. 

The words in an action of slander m respect of 
business transactions, and the impro{}er con- 
duct imputed not being stated, held not ac- 
tionable. Held, also, that letters to a party 
who had, with the plaintiff's consent, under- 
taken to investigate the charges against the 
plaintiff, were privileged, and that therefore 
words therein were not. actionable. Hop- 
wood V. Thmm, 39 

TRESPASS. 

Where a defendant had authorized a broker, 
under a distress warrant, to seize goods and 
chattels, and the broker had pulled down and 
sold fixtures, paying the proceeds to the de- 
fendant, who acknowledged the receipt 
thereof, without, however, notice of the tres- 
pass. Held, that the defendant was not 
liable for the trespass. Freeman v. Roaher, 38 

TRUSTEE. 

A factor, or other mercantile agent, who in his 
own name makes a contract on behalf of 
his principal, is a trustee of an express trust 
within the meaning of the 113th section of 
the Code, and consequently hr and not his 
principal, is the proper party to bring an ac- 



tion on such contract. GritmeU and o'rw 
against Schmidt and an*r., 197 

A trustee for sale is absolutely disabled from 
purchasing the trust estate, and when a third 
person has bought it at his solicitation, and 
for his benefit, the sale may be set aside, or 
the trustee be held responsible for the actual 
value of the property. In the matter of the 
final accounting of the exWa of Downing, 317 

See Pious Uses. 

WILL. 

Upon construction of a will and codicil, held 
that the testator's sister was entitled to the 
fund devised, but not to her separate use. 
Chi f chase v. Simpson, 20^ 

What is necessary in the execution of a will 
under the statute. Brown, appellant v. De 
Selding, respondent, fSU^ 

A bequest to A. L. upon several conditions and 
regulations, one of which is to pay J. H. W. 
$1500 within two years from the testator's 
decease, does not lapse by the death of J. 
H. W. before the expiration of the two yearsw 
In the matter of the Esiate of Gordon 
Wheeler, deceased, 382 

See Pious Uses. 

WITNESS. 

A stockholder in an incorporated company '» 
not a party to the action, nor a person for 
whose immediate benefit it is prosecuted 
within the meaning of the 399th section of 
the Code, and is therefore a competent wit- 
ness in favor of the corporation. TheWask- 
ington Bank of Westerly v. Palmer, 92^ 

Witnesses from a distance when detained over 
Sunday are entitled to pay for attendance on 
that 'day. Schott, jr. and wife v. BenMon^^ 

WRIT OF ERROR. 

A bond given to prosecute a writ of error issu- 
ing out of a court of the Supreme Court to a 
Court of Common Pleas, when by law such 
writ can only issue out of the Court of Ap- 
peals, is absolutely void, and no action can 
be maintained upon it. Ward and Goadby • 
V. Syme and others, 95 

The powers and jurisdiction of the Supreme 
Court, as formerly organized, were the same 
as those of the Supreme Court of the colony, 
which were identical with those of the Kiii^s 
Bench in England. In England, the law is 
fully settled that error lies upon any and every 
final judgment in a court of record, including 
judgments by default, and writs of error up- 
on such judgments, have always been en- 
tertained in the King's Bench. 

The doctrine that error will not lie upon judg- 
ments by default, to the Court of Errors, 
was founded upon the provisions of the con- 
stitution. This doctrine was never adopted 
in the Supreme Court, and was not applica- 
ble to that court. 'Kanouse v. Martin, 159 
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was sold to the plaintiff, was not void as in 
restraint of trade ; and that such distance 
must be computed by the nearest pubUc way. 
Atkinson v. Kinnear. 300 

SEIZURE OF GOODS DURING WAR. 

The goods of a trader during war cannot be 
seized for unlawful trading, merely because 
engaged in trading with the inhabitants of a 
portion of the enemy's 'territory which had 
been reduced to subjection, where his enter- 
ing and trading had been permitted. Har- 
mony V. Mitclull, 329 

SETTLEMENT. 

Being indebted at the time of making a settle- 
ment in consideration of past cohabitation, 
is insufficient to set it aside under 13 E!iz. c. 
5, without evidence of an intention to de- 
fraud the creditors. Scarf Y. Soulby, 174 

SHERIFF. 

The sheriff or marshal to whom a fi. fa. or oth. 
er process is delivered to be executed or 
served, does not become the agent of the 
plaintiff in the full legal sense of the term by 
the mere fact of such delivery. The plain- 
tiff is not responsible as a principal for the 
acts of the officer unless where special direc- 
tions are exven and those directions are fol- 
lowed, need and o're ads. Raney and 
anW, 182 

SLANDER. 

The words in an action of slander in respect of 
business transactions, and the impro()er con- 
duct imputed not being stated, held not ac- 
tionable. Held, also, that letters to a party 
who had, with the plaintiff's consent, under- 
taken to investigate the charges against the 
plaintiff, were privileged, and that therefore 
words therein were not. actionable. Hop- 
wood v. Thorn, 39 

TRESPASS. 

Where a defendant had authorized a broker, 
under a distress warrant, to seize goods and 
chattels, and the broker had pulled down and 
sold 6xtures, paying the proceeds lo the de- 
fendant, who acknowledged the receipt 
thereof, without, however, notice of the tres- 
pass. Held, that the defendant was not 
liable for the trespass. Freeman v. Roeher, 38 
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A factor, or other mercantile agent, who in his 
own name makes a contract on behalf of 
his principal, is a trustee of an express trust 
within the meaning of the 113th section of 
the Ck>de, and consequently hr and not his 
principal, is the proper party to bring an ac- 



tion on such contract. Grinnell and o'rt 
against Schmidt and anW, 197 

A trustee for sale is absolutely disabled from 
purchasing the trust estate, and when a third 
person has bought it at his solicitation, and 
for his benefit, the sale may be set aside, or 
the trustee be held responsible for the actual 
value of the property. In the matter of the 
final accounting of the exWa of Downing, 317 

See Pioos U^eb. 

WILL. 

Upon construction of a will and codicil, held 
that the testator's sister was entitled to the 
fund devised, but not to her separate use. 
Chipchase v. Simpson, 202 

What is necessary in the execution of a wiU 
under the statute. Brown, appellant v. De 
Selding, respondent, 224 

A bequest to A. L. upon several conditions and 
regulations, one of which is to pay J. H. W. 
$1500 within two years from the tesiator'a 
decease, does not lapse by the death of J. 
H. W. before the expiration of the two yearsw 
In the matter of the Estate of Gordon 
Wheeler, deceased, 382 

See Pious U«e8. 

WITNESS. 

A stockholder in an incorporated company m 
not a party to the action, nor a person for 
whose immediate benefit it is prosecuted 
within the meaning of the 399th section of 
the Code, and is therefore a competent wit- 
ness in favor of the corporation. T*heWask' 
ington Bank of Westerly v. Palmer, 92^ 

Witnesses from a distance when detained over 
Sunday are entitled to pay for attendance on 
that 'day. Schott^jr. and wife v. jBenJon^^i 

WRIT OF ERROR. 

A bond given to prosecute a writ of error issn* 
ing out of a court of the Supreme Cpurt to & 
Court of Common Pleas, when by law such 
writ can only issue out of the Court of Ap- 
peals, is absolutely void, and no action can 
be maintained upon it. Ward and Goadhy • 
V. Syme and others, 95 

The powers and jurisdiction of the Supreme 
Court, as formerly organized, were the same 
as those of the Supreme Court of the colony^ 
which were identical with those of the King^» 
Bench in England. In England, the law is 
fully settled that error lies upon any and every 
final judgment in a court of record, including 
judgments by default, and writs of error up- 
on such judgments, have always been en- 
tertained in tb^ King's Bench. 

The doctrine that error will not lie upon judg- 
ments by default, to the Court of Errors, 
was founded upon the provisions of the con- 
stitution. This doctrine was never adopted 
in the Supreme Court, and was not applica- 
ble to that court 'Kanouse v. Martin, 159 
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